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Lisa N. H. Yanagida 


Chief of Staff 


SHS-4911.9 


AMENDATORY SECTION (Amending WSR 16-14-058, filed 6/30/16, effective 
8/1/16) 


WAC 388-101D-0065 ara eee check—General. (1) (The—depart 
menrt—+s—atthorizeqg—to—cornduct)) A provider must follow a 


( (eheeks)) check requirements under (( 
ments—ef)) this chapter and ((ef—chapte+)) chapters 388-113 and 
388-825 WAC. (( j Hri 


A E AE e a E e f+eomheshingtenstateeeorurts— 

2 Nothing in this chapter ( (sheuld be—meterprectecdas—_Heaqis— 
ing)) requires th mployment of a person against the better judgment 
of eae ( (serve) ) provider. ( (dH ede +teon_to—ehapter HA RSW 


[WSR 16-14-058, recodified as § 388-101D-0065, filed 6/30/16, effec- 
tive 8/1/16. Statutory Authority: Chapter 71A.12 RCW. WSR 14-14-030, § 
388-101-3245, filed 6/24/14, effective 7/25/14. Statutory Authority: 
RCW 71A.12.030 and [71A.12].080. WSR 12-02-048, § 388-101-3245, filed 
12/30/11, effective 1/30/12. Statutory Authority: RCW 71A.12.080, 
chapter 74.39A RCW. WSR 10-16-084, § 388-101-3245, filed 7/30/10, ef- 
fective 1/1/11.] 


AMENDATORY SECTION (Amending WSR 16-17-009, filed 8/4/16, effective 
9/4/16) 


WAC 388-825-020 Definitions. "Adult day care" is a service ad- 
ministered by DDA-contracted counties that provides a structured so- 
Cial program for adults. 

"Authorization" means DDA approval of funding for a service as 


identified in the ( (4#é6é+-ideet suppert)) person-centered service plan 
or evidence of payment for a service. 
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"Assistant secretary" means the assistant secretary of the devel- 
opmental disabilities administration. 

"Background check system" or "BCS" means an online system for 
processing background checks. 

"Consumer-directed employer" is a private entity that contracts 
with the department to be the legal employer of individual providers 
for purposes of performing administrative functions. 

"Client" ((ex—'persen")) means a person who has a developmental 
disability as defined in RCW 71A.10.020(3) who also has been deter- 
mined eligible to receive services by the administration under chapter 
7J1A.16 RCW. "Client" may also refer to a child with a functional need 
for personal care services who does not have a developmental disabili- 


ty. 


"Community first choice" or "CFC" is a medicaid state plan pro- 
gram defined in chapter 388-106 WAC. 

"Department" means the department of social and health services 
of the state of Washington. 

"DDA" means the developmental disabilities administration ( (;—er® 
administeatiern)) within the department of social and health services. 

"Enhanced respite services" means respite care for DDA enrolled 
children and youth, who meet specific criteria, in a DDA contracted 
and licensed staffed residential setting. 

"Family" means one or more of the following relatives ( (whke—-+ive 
ia z i i )): Spouse 
or registered domestic partner; natural, adoptive, or step ((—))parent; 
grandparent; child; stepchild; sibling; stepsibling; uncle; aunt; 
first cousin; niece; or nephew. 

"Individual provider" means an employee of a consumer-directed 
employer who provides personal care or respite care services. 

( (HEGRE ATED" means—a—faciHity certif ied—es—r—)) "Intermediate 
care facility for individuals with intellectual disabilities" or "ICF/ 
IID" means a facility certified ((B¥)) under ( (€++e-%¢ +¢-srevide 
dteagnesis,_treatmentand +ehabit++tatieon servitees tothe iredividueats 
withintetleectuet dtsabitities—orsncddrats—wtth +eteted ond 
tiens)) federal law to provide active treatment and rehabilitation 


services. 


( (4 5 5 W 
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"Medicaid" means the federal medical aid program under title XIX 
of the Social Security Act that provides health care to eligible peo- 
ple. 


"Person-centered service plan" or "PCSP" is a document that iden- 
tifies a client's goals and assessed health and welfare needs. The 
PCSP also indicates the paid services and natural supports that will 
help a client achieve their goals and address their assessed needs. 

"Residential habilitation center" or "RHC" means a state-operated 


facility under RCW 71A.20.020 ( (eert hedo provide e erder 


"Respite care" means short-term intermittent care for DDA clients 
( (4R e¥der)) to provide relief for ((peeserns)) people who normally 
provide that care. 

( (4 LAJ 


i =) ) 
"State-only funded services" means those services paid entirely 
with state funds. 
"State supplementary payment" or "SSP" is the state paid cash as- 
sistance program for certain DDA-eligible ((SS#)) clients. 
"You" or "your" means the client. 


[Statutory Authority: 2014 c 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW 
71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-825-020, filed 
8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.12.030, 
44.04.280, 2011 lst sp.s. c 30 and further amended state law, and 
chapter 71A.20 RCW. WSR 12-22-037, § 388-825- 020, filed 11/1/12, ef- 
fective 12/2/12. Statutory Authority: RCW 71A.12.030 and 71A.12.040. 
WSR 10-02-101, § 388-825-020, filed 1/6/10, effective 2/6/10. Statuto- 
ry Authority: RCW 71A.10.015, 71A.12.020, 71A.12.030, and Title 71A 
RCW. WSR 08-11-072, § 388-825-020, filed 5/19/08, effective 6/19/08. 
Statutory Authority: RCW 71A.12.030, 71A.10.020 and 2002 c 371. WSR 
04-02-014, § 388-825-020, filed 12/29/03, effective 1/29/04. Statutory 
Authority: RCW 71A.16.010, 71A.16.030, 71A.12.030, chapter 71A.20 RCW, 
RCW 72.01.090, and 72.33.125. WSR 02-16-014, § 388-825-020, filed 
ea effective 8/25/02. Statutory Authority: RCW 71A.12.030 and 
714. 40. WSR 99-23-021, amended and recodified as § 388-825-020, 
filed. 1 /9/99, effective 12/10/99. Statutory Authority: RCW 
71A.12.030. WSR 99-04-071, § 275-27-020, filed 2/1/99, effective 

S 

4 


oro 


3/4/99. Statutory Authority: RCW 74.12A.030 and 71A.16.030. WSR 
98-20-044, § 275-27-020, filed 9/30/98, effective 10/7/98. Statutory 
Authority: RCW 71A.14.030 and 71A.16.020. WSR 92-09-115 (Order 3373), 
§ 275-27-020, filed 4/21/92, effective 5/22/92. Statutory Authority: 
RCW 71A.16.020. WSR 91-17-005 (Order 3230), § 275-27-020, filed 
8/9/91, effective 9/9/91. Statutory Authority: RCW 71.20.070. WSR 
89-06-049 (Order 2767), § 275-27-020, filed 2/28/89; WSR 84-15-058 
(Order 2124), § 275-27-020, filed 7/18/84. Statutory Authority: RCW 
72.01.090, 72.33.040, 72.33.125 and 72.33.165. WSR 78-04-033 (Order 
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1280), § 275-27-020, filed 3/16/78; Order 1143, 5 275-27-020, filed 
8/11/76.] 


Reviser's note: RCW 34.05.395 requires the use of underlining and deletion marks to indicate 
amendments to existing rules. The rule published above varies from its predecessor in certain respects 
not indicated by the use of these markings. 


AMENDATORY SECTION (Amending WSR 15-17-094, filed 8/18/15, effective 
9/18/15) 


WAC 388-825-058 What services does DDA authorize? ((Fhe—epart— 
ment)) (1) DDA authorizes the following paid services: ((threough—pre- 


(a) Adult day care. 
(b) Assistive technology. 
(c) Attendant care. 
(d) Bed bug extermination. 


(e) Behavior support treatment team. 
(£) Caregiver management. 


(i) Community engagement. 
(7) Community inclusion. 


Communit 


k transition or sustainability services. 
(1) Community/recreational activities. 

(m) Copays for medical and therapeutic services. 

(n) County services. 
(o) Crisis stabilization. 

(p) Durable medical equipment. 

(q) Employment technical assistance add-on. 
(r) Environmental adaptations. 

(s) Equine therapy. 
(t) Excess medical costs not covered by another source. 
(u) Family and provider support. 

(v) Group supported employment. 

(w) Individual employment. 

(x) Music therapy. 

(y) Nonmedical equipment. 

(z) Nurse consultation. 

(a) (a) Nurse delegation. 

(b) (b) Occupational therapy. 

(c) (c) Overnight planned respite for adults. 

(d) (d) Parent and sibling education. 

(e) (e) Peer mentoring. 

f) (f) Personal emergency response system. 

(q) (g) Personal care. 

(h) (h) Person-centered plan facilitation. 


TCT ICT RC 


u IK 


ct 


= I< |e 


x 
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Physical therapy. 


Plethysmograph. 


Polygraph. 


Posi 


tive behavior support. 


Private duty nursing. 


Recreational oppor 


tuni 


ties. 


Reent 


try community safety program. 


© lo [3 |3 |H |w H- |H- 


e we we ww o o o ed 


Relief care. 


Residential 


habili 


tation. 


Respite. 


Risk assessment 


Service animal 


services. 


Skill 


ed nursing. 


Skill 


s acquisi 


tion. 


Special 


ized clothing. 


Special 


ized evaluat 
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tion and consultation. 


Special 


ized habili 


ta 


tion. 


Special 


ized habili 


ta 


tLion-stabilization. 


w 


Specialized equipment and supplies. 


Specialized nutrition. 


Speech therapy. 


S 


tabilization diversion bed. 


Staff 


and family consul 


tation. 


e we RR RRR RRR o a taa a 


e we RR RR RR o a EE 


Fh{D [aa o 


Staff 


and family consul 


ta 


tion-stabilization. 


S 


State 


supplement 
Supported paren 


tary payments. 
ting. 


Therapeutic adaptations. 


Training and co 


unseling. 


Transition services. 


Transportation. 


3 ETE [FQ [IO ea [O | NK IX [= I< Jo aju [BQ 


BIPFREEP RFC Re CP NK KES [Fe BAP OPBERWEE 


Vehicle modifications. 


Lem bam bem Le be Le. LL. Le. Le Le. LL LL. LR. L~ LL LR. LE LR LE. LR LE. LX LE. LL LE LL LE LE 


e we w ee ed ea 


Wellness education. 
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NIS 
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FE pt pa Deel eset at Deel etl 
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section does not 


inc] 


Lude services directly provided by 


ie) e cell w o ell ell eel ee 


rtment. 


Stat 


NEW SECTION 


thority: RCW 7] 
WSR 15-17-094, 


A.10.01] 


T1A.1 


77 


§ 388-825-058, 
utory Authority: RCW 71A.10.01 
le 71A RCW. WSR 08-11] 
19/08.] 


L-072, 


Sy 


5, 


8.020, 
filed 8/1 
71A.12.020, 


A.12.030, and Ti- 
8/15, effective 
71A.12.030, 


S 388-825-058, 


filed 5/19/08, effec- 


WAC 388-825-0581 What programs does DDA authorize services un- 


der? 
(1) 
(2) 
(3) 
(4) 

(5) 
or their 
services 


[] 


Medicaid state plan; 


Home and communit 
Roads to community 


S 


P 
1 
a 


Ca 
ar 


all 


Certified on 5/19/2023 


ty-based services 
living; 
te-only funded services. 
ticipation in 
egal representat 
t any time. 


and 


DDA paid services 


(HCBS) 


DDA may authorize services under the following programs: 


walver; 


is voluntary. Clients 


WSR Issue 23-08 


tives have the right to decline or terminate 


- Permanent 


Washington State Register, Issue 23-08 WSR 23-07-130 


AMENDATORY SECTION (Amending WSR 16-17-009, filed 8/4/16, effective 
9/4/16) 


WAC 388-825-059 How will I know which paid services I will re- 
ceive? Your person-centered service plan ( (A+pAdividuet suppert pian 


+4SP})) identifies the services and the amount of service you can re- 
ceive. 


ere. Authority: 2014 c 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW 
71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-825-059, filed 

8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.10.015, 
7] 
3 


12.020, 71A.12.030, and Title 71A RCW. WSR 08-11-072, § 
7E 825-059, filed 5/19/08, effective 6/19/08. ] 


AMENDATORY SECTION (Amending WSR 08-11-072, filed 5/19/08, effective 
6/19/08) 


WAC 388-825-067 What are medicaid state plan services? (1) Med- 
icaid state plan services are those services available to ((aH—ẹpe=— 


sers) ) nole e Tor ee E a 


quirements )) one ce the eg edie Doaron 

(a) The alternative benefits plan (ABP) medicaid; 

(b) Categorically needy (CN) medicaid; 

(c) Medically needy (MN) medicaid; or 

(d) Medical care services (MCS) programs (includes capacity-based 
and aged, blind, and disabled medical care services), as described in 
WAC 182-508-0005. 

(2) To receive the service, you must be assessed by ((BSHS)) DDA 
to have an unmet need for the service and meet the eligibility crite- 


ria for the program. ( (See-WAC388-825-068 fer services—attherized by 
BBB) ) 


[Statutory Authority: RCW 71A.10.015, 71A.12.020, 71A.12.030, and Ti- 
tle 71A RCW. WSR 08-11-072, § 388-825-067, filed 5/19/08, effective 
6/19/08.] 


AMENDATORY SECTION (Amending WSR 16-17-009, filed 8/4/16, effective 
9/4/16) 


WAC 388-825-068 What medicaid state plan services can DDA au- 
thorize? If eligible, DDA may authorize one or more of the following 
medicaid state plan services: 

(1) Community first choice ((;—pe*)) under chapter 388-106 WAC; 

(2) Medicaid personal care((7—pe*)) under chapter 388-106 WAC; 

(3) Private duty nursing for adults age ((e+ekhtees)) 18 and old- 
er ((+-—ee*)) under chapter 388-106 WAC; 

(4) Private duty nursing for children under the age of ((e+@h- 


een,—pes)) 18 under WAC 182-551-3000; 

(5) ICF/IID services ((7—œ€=+)) under chapters 388-835 and 388-837 
WAC; 

(6) Nursing facility services at residential habilitation centers 
(RHC) ((pe¥)) under chapter 388-97 WAC; or 
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(7) Preadmission screening and resident review (PASRR). 


[Statutory Authority: 2014 c 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW 
71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-825-068, filed 
8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.12.030, 
44.04.280, 2011 lst sp.s. c 30 and further amended state law, and 
chapter 71A.20 RCW. WSR 12-22-037, § 388-825- 068, filed 11/1/12, ef- 
fective 12/2/12. Statutory Authority: RCW 71A.12.030, 71A.12.040, 
71A.14.030, 2009 c 564, section 205 (1)(j), and section 1915(i) of the 
Social Security Act. WSR 10-04-002, § 388-825-068, filed 1/21/10, ef- 
a 2/21/10. Statutory Authority: RCW 71A.10.015, 71A.12.020, 
71A.12.030, and Title 71A RCW. WSR 08-11-072, § 388-825-068, filed 
Pa erect ive 6719/08.) 


AMENDATORY SECTION (Amending WSR 15-17-094, filed 8/18/15, effective 
9/18/15) 


WAC 388-825-072 Where do I find information on DDA's home and 
community-based services (HCBS) ( (waiver—serviees)), eligibility 
rules, and definitions? (1) Home and community-based services (HCBS) 
waiver eligibility, the scope of services provided by each waiver, the 
service definitions, ( (ef ¢he—sesviees,_the_tinttatieons eof the)) serv- 
ice limits, and qualified providers for ((#khe)) each service are con- 
tained in chapter 388-845 WAC. 


(2) Services availabl under the basic plus waiver are found in 
WAC 388-845-0210. 

(3) Services availabl under the core waiver are found in WAC 
388-845-0215. 

(4) Services availabl under the community protection waiver are 
found in WAC 388-845-0220. 

(5) Services availabl under the children's intensive in-home be- 
havior support waiver are found in WAC 388-845-0225, 

(6) Services availabl under the individual and family services 
waiver are found in WAC 388-845-0230. 


[Statutory Authority: RCW 71A.10.015, 71A.18.020, 71A.12.030, and Ti- 
tle 71A RCW. WSR 15-17-094, § 388-825-072, filed 8/18/15, effective 
9/18/15. Statutory Authority: RCW TIA, 10.015, 71A.12.020, 71A.12.030, 
and Title 71A RCW. WSR 08-11-072, § 388-825-072, filed 5/19/08, effec- 
tive 6/19/08. ] 


AMENDATORY SECTION (Amending WSR 15-17-094, filed 8/18/15, effective 
9/18/15) 


WAC 388-825-074 Am I eligible for state-only funded services? 
(1) You are eligible to receive available state-only funded services 
if ( (yeu heave been approved _fer funding for that serviee,and)) all of 
the following conditions apply: 

((+4+)) (a) You have a current DDA assessment that identifies 
((€he)) your need for the service((+)) and the amount of service you 
will receive. 


((+24)) (b) You meet ( (#Re-precrammatie—and _finenetat)) all eli- 
gibility requirements for the specific service ((e*e-p¥regeanm;)). 
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( (48} Yeus Feed cannet be met through medieaid state plan sere 


+44)) (c) You are not enrolled in a DDA home and community-based 
services (HCBS) waiver ((+)). 

( (+5+)) (d) You do not receive SSP as a replacement for the re- 
quested service ((+)). 

((+6+)) (e) The program or service is funded by the legislature. 

(£) You are enrolled in medicaid or you have applied and been 
found ineligible for medicaid in Washington state in the past year. 

(q) You have been approved for funding for a state-only funded 
service in WAC 388-825-082. 

(2) Eligibility for state-only funded services under this section 
does not affect your eligibility for medicaid. 


[Statutory Authority: RCW 71A.10.015, 71A.18.020, 71A.12.030, and Ti- 
tle 71A RCW. WSR 15-17-094, § 388-825-074, filed 8/18/15, effective 
9/18/15. Statutory Authority: RCW 71A.10.015, 71A.12.020, 71A.12.030, 
and Title 71A RCW. WSR 08-11-072, § 388-825-074, filed 5/19/08, effec- 
tive 6/19/08.] 


AMENDATORY SECTION (Amending WSR 08-11-072, filed 5/19/08, effective 
6/19/08) 


WAC 388-825-082 What state-only funded services ( (are—autherized 
in—DDD-—rules)) may DDA authorize? ( (fRe—felttewing)) DDA may authorize 
state-only funded services ( (defined betew ere—attherizedeontyby PBB 

~)) as follows: 

(1) ((*))Adult day care ( (“,Ret—eevered by medicaid is—_a-BBp—eeun— 

é eer ; 
2 ae Pree o. pean eceret Saag an a are oe 


(2) ((*))Attendant care((")), which provides respite care or per- 
sonal care and is limited to persons who: 

(a) Are not eligible for other ((BBB)) DDA services ((#6)) that 
meet their ((need)) needs; and 

(b) Were receiving attendant care in March 2004. 


l (3) ( (“Eacivicued and—fami + assistance! $s a $e meg cothty 


using retera andinfermateoemmunity _supperts)) Child development 


services. 


(4) ( (4 + 3 W 


inbeceoming—fut} partieipants_inthei+eommunities)) Crisis stabiliza- 


(5) ((*)) Individual and family services under chapter 388-832 
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(6) Medical and dental services ( (+ -meerns—_these sesviees—whteh 
are)) necessary for the health of the client ((amé)) that are not cov- 
ered by medicaid or private insurance. 

( (+6}+") ) (7) Medical insurance copays and costs exceeding other 
coverage. 

(8) Offender re-entry community safety program services. 

(9) Overnight planned respite services under chapter 388-829R 


WAC. 


(10) Parent training and counseling. 
11) PASRR services under chapter 388-834 WAC if you reside ina 
medicaid-certified home nursing facility but you do not qualify for 
medicaid. 
(12) Psychological counseling ( (4 -mea;erevide)) which provides 
specialized cognitive counseling((+)) and strategies for effectively 
relating to people or coping with situations and problems. 
( (+4#*)) (13) State supplementary payments under chapter 388-827 


I~ 


WAC. 


(14) Transportation reimbursement for an escort((")), which is 
((€he)) a payment for someone other than the driver to provide one-on- 
one attention to the client being transported. 

(15) Waiver services under chapter 388-845 WAC if prior approval 
is received by the assistant secretary or designee. 


[Statutory Authority: RCW 71A.10.015, 71A.12.020, 71A.12.030, and Ti- 
tle 71A RCW. WSR 08-11-072, § 388-825-082, filed 5/19/08, effective 
6/19/08.] 


AMENDATORY SECTION (Amending WSR 15-17-094, filed 8/18/15, effective 
9/18/15) 


WAC 388-825-120 When ((ean)) may I appeal ( ( 
ind i j )) a decision made by the de- 
1) ( (Administrative hear 


velopmental disabilities administration? 


QD —~ 


£his—chapter_shalt prevait)) You or your authorized representative may 
appeal a decision made by DDA if you are an applicant, a client, ora 
former client. 


(2) ( (A-etient;formes _eticnt;_or_appiicant acting on the appii- 


+4+3}+)) You have the right to an administrative hearing to dispute 
the following ( (department) ) DDA actions: 

(a) ( (Avéherizaticn)) Approval, denial, reduction, or termination 
of services; 


(D) ( (Reduction_or termination of a_service that was initiaity 


+e}+)) ( (AdtRe+izatien)) Approval, denial, or termination of eli- 
gibility; 

( (+8 )) (c) ( (Avtherizeatien)) Approval, denial, reduction, or 
termination of payment of SSP authorized by DDA set forth in chapter 
388-827 WAC; 
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((+e+)) (d) Admission or readmission to, or discharge from, a 
residential habilitation center set forth in WAC 388-825-155; 

( (4 )) (e) Refusal to abide by your request that we not send no- 
tices to any other person; 

((te+)) (£) Refusal to comply with your request to consult only 
with you; 


3E8-825-395+) ) 
(q) Denial of payment to your provider for any reason under WAC 


388-825-375; 

(h) Termination of your provider's contract for any reason under 
WAC 388-825-385 or 388-825-390; 

((45>)) (4) An unreasonable delay to act on an application for 
eligibility or service; 

((4)) (J) A claim ( (€he—-cHien+t,—fermeretient,—eorappHeant 
ewes)) that you owe an overpayment debt; 

(k) Action related to the community protection program under WAC 
388-831-0300; 
(1) An exception to rule decision if: 

(i) The total number of service hours you are currently receiving 
includes hours approved as an exception to rule in addition to the 
number of hours available to you under program rule or DDA assessment; 
and 


(ii) The total number of service hours you are currently receiv- 
ing is reduced because of a reduction or termination in the number of 
hours approved as an exception to rule. 

(3) Except as allowed under subsection (2) (m) of this section, 
you do not have a right to appeal the department's denial of an excep- 
tion to rule request. 
(4) If you appeal a decision made by the developmental disabili- 
ties administration, your appeal is governed by this chapter and: 

(a) Chapter 34.05 RCW; 

(b) Chapter 71A.10 RCW; and 

(c) Chapters 388-02 or 182-526 WAC, as applicable. 

(5) If any provision in this chapter conflicts with chapters 
388-02 or 182-526 WAC or WAC 388-440-0001 (3), the provision in this 
chapter prevails. 

(6) If you receive personal care services under chapter 388-106 
WAC that are authorized by DDA, the appeal provision in WAC 
388-106-1315 applies. 

((+44)) (7) If you are not enrolled in a waiver and your request 
to be enrolled in a waiver is denied, your appeal rights are limited 
( (-e—-these—identifiedi»)) under WAC 388-845-4005. 

((+5+)) (8) If you are enrolled in a waiver and your request to 
be enrolled in a different waiver is denied, your appeal rights are 
limited ( (#e—these—identifiedis)) under WAC 388-845-4005. 


[Statutory Authority: RCW 71A.10.015, 71A.18.020, 71A.12.030, and Ti- 
tle 71A RCW. WSR 15-17-094, § 388-825-120, filed 8/18/15, effective 
9/18/15. Statutory Authority: RCW 71A.12.030, 44.04.280, 2011 1st 
sp.s. c 30 and further amended state law, and chapter 71A.20 RCW. WSR 
12-22-037, § 388-825-120, filed 11/1/12, effective 12/2/12. Statutory 
Authority: RCW 71A.12.030 and 71A.12.040. WSR 10-02-101, § 
388-825-120, filed 1/6/10, effective 2/6/10. Statutory Authority: RCW 
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71A.12.030. 
10/14/06. Statutory 
Q5=17=135, 


WSR 06-1 


S 388-825-120, 


9-037, 


Issue 23-08 
filed 9/13/06, e 


Authority: RCW 71A.1 


filed 8/19/05, 


Authority: RCW 71A.1 
12/29/03, 


388-825-120, filed 


2.030, 7 


RCW 71A.16.010, 


TIA. 


16.030, 71A.12.030, 


72.01.090, 


and 72.33.125. 


WSR 02-16-014, 


1A.10.020 and 2002 c 371. 
effective 1 


2003040 (IA, I2 e120. 
effective 9/19/05 
WSR 
£29704. 
chapter 71A. 
S 388-825-1 


20, fi 


WSR 23-07-130 


ffective 
WSR 


. Statutory 


04-02-014, 


Statutory Authority: 
20 RCW, RCW 


led 7/25/0 


S 


2, 


effective 
9/20/99, 
91-17-005 


Statutory Au 


WSR 90-04 
1/90. S 
S 
EGI 


.165 
114 


AMENDATORY SECTION 


tory Au 


8/25/02; WSR 99-19-1 
effective 9/20/99. 

(Order 3230), 
thori 
=074 
tatutory 
275-27-500, 
. WSR 84-15-038 
thori 
. WSR 78-04-033 
3, § 275-27-500, 


(Order 2997), 


9/18/15) 


L04, 


recodified as § 388-825-1 
Statutory Authority: RCW 71A.16.020. 
§ 275-27-500, filed 8/9/91 
ty: RCW 34.05.220 
§ 275-27-500, 
Authority: RCW 71.20.070. 
filed 8/29/86. 
(Order 2122), 
ty: RCW 72.01.090, 
(Order 1280), 
filed 8/11/76.] 


(1) (a) 


20, filed 
WSR 
effective 9/9/91. 


A 


and 71.1 


filed 2/5/90, 
WSR 86-18-049 


12.030 [71A.12.030]. 
effective 


(Order 


Statutory Authority: RCW 


72 


(Amending WSR 15-17-094, 


§ 275-27-500, 
eae 
S 275-27-500, 


.33.040, 


filed 


filed 7/13/84. 
33.125 and. 
filed 3/16/78; 


8/18/15, effective 


WAC 388-825-150 When ((ean)) may the department proceed to take 


action during my appeal? 


during yo 
(1) 

gible cli 
(2) 


(3) 


ur appeal if: 


It is an eligibili 
ent. 
Your DDA eligibili 


you hav 
(4) 
to 
(5) 
aid state 


dex) ) 


has been 
(6) 


(7) 
jeopardy. 


EO! 


or legal 
(10) 


within 


(11) 


the ( 
ehapter 388-458 WAC) ). 


been receiving. 


Your current services ar 


ty under chapt 


The department will proceed to take action 
ty denial and you are not currently an eli- 


ter 388-823 WAC has expired ((+- 


terminated or transferred 


)). 


There is no longer funding for 


comply with state law. 


The state-only funded service no longer exists, 
( (Ras—been—amencded,—e#) ) 
agreement with the federal Centers for Medicare and Medicaid Services 
terminated. 


plan, 


amended or 


The administrative law judge or review judge rules that you 
have caused unreasonable delay in the proceedings. 
or wellbeing is 


( (¥Yeu-aere)) Your heal 


th, 


safety, 


the HCBS 


the state- 


only funded service 
( (1a 


or the medic- 


waiver, or any other 


in imminen 


Your provider is no 


A lack of a contract; 


Decertification; 


longer qualified to provid 


services du 


Failure to complete training or certification requirements; 


Revocation or suspension of a license; 
Lack of required registration, 


If you are under th 


ag 


of 


( 


(etghteen) ) 


or 
certification, 


or licensure. 
18 and your parent 


representative approves the department's decision. 


u did not 


(4en—day) ) 


Yo 


You or your legal 
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applicable not 


ta 
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+a}+)) tell us in writing that you do not want continued benefits. 


[Statutory Authority: RCW 71A.10.015, 71A.18.020, 71A.12.030, and Ti- 
tle 71A RCW. WSR 15-17-094, § 388-825-150, filed 8/18/15, effective 
9/18/15. Statutory Authority: RCW 71A.12.030 and Title 71A RCW. WSR 
07-06-055, § 388-825-150, filed 3/5/07, effective 4/5/07. Statutory 
Authority: RCW 71A.12.030, 71A.12.120. WSR 05-17-135, § 388-825-150, 
filed 8/19/05, effective 9/19/05: ] 


AMENDATORY SECTION (Amending WSR 15-17-094, filed 8/18/15, effective 
9/18/15) 


WAC 388-825-300 What is the purpose of WAC 388-825-300 through 
388-825-400? A ((ebientHeget)) client or client's legal representa- 
tive may choose a qualified individual, agency, or licensed provider. 
The intent of WAC 388-825-300 through 388- 825-400 is to describe: 

(1) Qualifications for ( (amé+videets)) individual providers and 
home care agencies ( (previding PPA -serviees—_in the etientts_ residence 
er—the providers _~esidence—or other _setting)); and 

(2) Conditions under which ( (#he-depaertmen+)) DDA will pay for 
the services of an individual provider or a home care agency provider. 


( (ex ether —proevider-) ) 


[Statutory Authority: RCW 71A.10.015, 71A.18.020, 71A.12.030, and Ti- 
tle 71A RCW. WSR 15-17-094, § 388-825-300, filed 8/18/15, effective 
9/18/15. Statutory Authority: RCW 71A.12.030, 71A.12.120. WSR 
05-17-135, $ 388-825-200, filed 8/19/05, effective 97197 05. ] 


AMENDATORY SECTION (Amending WSR 16-17-009, filed 8/4/16, effective 
9/4/16) 


WAC 388-825-305 ((What—serviee-providers—are)) Who is governed 
by ((the—qualifieations—in—these—rules)) WAC 388-825-305 through 
388-825-400? (( j HA j 
with—te)) WAC 388-825-305 through 388-825-400 govern individual pro- 
viders and home care agencies who provide one or more of the follow- 
ing: 


(1) ( (Respite—care services; 


+43+)) Community first choice services; 
((+44)) (2) Medicaid personal care; or 
( (+5}+ Attendert)) (3) Respite care services. 


a Aut thority: 2014 c 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW 
71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-825-305, filed 

aie effective 9/4/16. Statutory Authority: RCW 71A.12.30 
[ 
11 


7J1A.12.030] and Title 71A RCW. WSR 07-23-062, § 388-825-305, filed 
/16/07, effective 12/17/07. Statutory Authority: RCW 71A.12.030, 
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71A.12.120. WSR 05-17-135, § 388-825-305, filed 8/19/05, effective 
9/19/05.] 


AMENDATORY SECTION (Amending WSR 16-17-009, filed 8/4/16, effective 
9/4/16) 


MRE ooo: eee 310 What are the provider qualifica ions SE 


Bat eee P ioe Seacidees))\. pesponedbil ities: and training require- 
Fheproviders—eof_sepy= 


ments for a home care agency provider? (1) (( 
tees—in WAC 388-825-395) ) A home care agency provider must meet the 
provider qualifications, responsibilities, and training requirements 
((+8)) under chapter 388-71 WAC. 


subsection} ef +his—_-seectien) ) PaA dual roviden must meet the 


provider qualifications, responsibilities, and training requirements 
under chapter 388-115 WAC. 


e Authority: 2014 c 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW 
71A.12.030, and 71A.12.120. WSR 16-17-009; § 388-825-310, filed 
8/4/16, efrect ye 9/4/16. Statutory Authority: RCW 71A.12.030, 
71A.12.120. WSR 05-17-135, S$ 388-825-310, filed 8/19/05, effective 
3/19/05. ] 


AMENDATORY SECTION (Amending WSR 05-17-135, filed 8/19/05, effective 
9/19/05) 


WAC 388-825-315 What is your responsibility when you hire an in- 
dividual ((respite—eare, attendant—eare—or-personal—eare)) provider? 


E ne E E A E E A AANS T aE EAE AE EE O EA EE E A E AEE AE 
ant—eare—orperseonat eare perovider)) If you hire an individual provid- 
er, you or your legal representative must manage the individual pro- 
vider according to chapter 388-115 WAC ( (+ 


[Statutory Authority: RCW 71A.12.030, 71A.12.120. WSR 05-17-135, $ 
388-825-315, filed 8/19/05, effective 9/19/05.] 
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AMENDATORY SECTION (Amending WSR 16-17-009, filed 8/4/16, effective 
9/4/16) 


WAC 388-825-330 What is required for agencies to provide ((eare 
inthe heme of _a_persen_with developmental disabilities) ) community 


first choice services, medicaid personal care, or respite services? 


(1) ( (Agerncies—providing)) To provide community first choice services, 


medicaid Persone’ Saas or respite services a home care agency must 
bes. 4 


(a) Contracted with DSHS to provide the service; and 

(b) Licensed as a home care agency or home health agency through 
the department of health under chapter 246-335 WAC. 

(2) If a residential agency certified ((pe*)) under chapter 
388-101 WAC wants to provide medicaid personal care services, personal 
care services under the community first choice program, or respite 
care ( (+R the-ecHicnt'sfhoeme)), the agency must ( (Have—a—rheme—eare 
ageneyex home heatth Heense)) be: 

(a) Contracted with DSHS to provide the service; and 

(b) Licensed as a home care agency or home health agency through 
the department of health under chapter 246-335 WAC. 

(3) If a residential agency certified ((pe*)) under chapter 
388-101 WAC only wants to provide skills acquisition under the commun- 
ity first choice program, the agency must be contracted with ((the—ee- 
partment)) DSHS to provide the servic 


oy ae Authority: 2014 c 139, 2014 c 166, 2015 3rd sp.s. c 4, RCW 
71A.12.030, and 71A.12.120. WSR 16-17-009, § 388-825-330, filed 
8/4/16, efect ye 9/4/16. Statutory Authority: RCW 71A.12.030 and 
71A.12.040. WSR 10-02-101, § 388-825-330, filed 1/6/10, effective 
A. Statutory Authority: RCW 71A.12.030, 71A.12.120. WSR 
05-17-135, $ 388-825-330, filed 8/19/05, effective 9/19/05.] 


AMENDATORY SECTION (Amending WSR 07-23-062, filed 11/16/07, effective 
12/17/07) 


WAC 388-825-340 ( (What—is—required—fer)) Can a provider ( (te 
provide)) deliver respite ((or—residential—serviee)) services in 


( (theit)) the provider's home? ( (Umtess—yeu-are +etetecd to—the-eH- 
ent,_espite—or +esidentiat sermiees_must take ptreee)) (1) A provider 
may deliver respite services in the provider's home if the provider is 
related to the client. 

(2) If the provider is not related to the client, respite serv- 
ices must be delivered in an appropriately ( (Heme) ) licensed ( (bB¥ 
BSHS) ) home. ( ( H5 j 


=) ) 


[Statutory Authority: RCW 71A.12.30 [71A.12.030] and Title 71A RCW. 
WSR 07-23-062, § 388-825-340, filed 11/16/07, effective 12/17/07. 
Statutory Authority: RCW 71A.12.030, 71A.12.120. WSR 05-17-135, S$ 
388-825-340, filed 8/19/05, effective 9/19/05.] 
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AMENDATORY SECTION (Amending WSR 14-14-029, filed 6/24/14, effective 
7/25/14) 


Nee 3985 2237 ee men WiL She PPa enr deny payment EO serv- 


E e cade Senos sonal “anes “seesicas)}2 (1) The pia e 


es})) will deny payment to ons consumer- directed emp 1 Bee untae WAC 


388-115-05415. 

(2) ( (=R-eddities;)) The department ((may)) will deny payment to 
( (ex terminate the centract ef anindividuat)) a home care agency pro- 
vider ((as—p¥revided)) under WAC ( (388-825-380-and)) 388- ( (825-385) ) 
71-05415. 

(3) Under RCW 74.39A.326, the department will deny payment for 
the services of a home care agency providing respite or personal care 
if the provider is your family member unless: 
(a) You are an enrolled member of a federally recognized Indian 
tribe; or 

(b) You reside in the household of an enrolled member of a feder- 
ally recognized Indian tribe. 


[Statutory Authority: RCW 71A.12.030, 71A.12.120, 43.43.842, 
74.39A.056, 43.20A.710. WSR 14-14-029, § 388-825-375, filed 6/24/14, 
effective 7/25/14. Statutory Authority: RCW 71A.12.030 and 71A.12.040. 
WSR 10-02-101, S$ 388- 825- 375, filed 1/6/10, effective 2/6/10. Statuto- 
ry Authority: RCW 71A.12.30 [71A.12.030] and Title 71A RCW. WSR 
07-23-062, § 388-825- 375, filed 11/16/07, effective 12/17/07. Statuto- 
ry Authority: RCW 71A.12.030, 71A.12.120. WSR 05-17-135, § 
388-825-375, filed 8/19/05, affective 94 19705] 


AMENDATORY SECTION (Amending WSR 14-14-029, filed 6/24/14, effective 
7/25/14) 


WAC 388-825-385 When may the department terminate an individual 
respite care, attendant care, or personal care provider's contract? 
The department may take action to terminate an individual respite 
care, attendant care, or personal care provider's contract if the pro- 
vider's inadequate performance or inability to deliver quality care is 
jeopardizing the client's health, safety, or well-being. Examples of 
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circumstances indicating jeopardy to the client ((eewtd)) include ( (+ 
without _itimitaticn) ): 

(1) Evidence of a conviction, pending charges, or negative ac- 
tions described in WAC 388-825-((@)) 640; 

(2) Using or being under the influence of alcohol or illegal 
drugs during working hours; 

(3) Other behavior directed toward the client or other persons 
involved in the client's life that places the client at risk of harm; 

(4) A report from the client's health care provider that the cli- 
ent's health is negatively affected by inadequate care; 

(5) A complaint from the client or client's representative that 
the client is not receiving adequate care; 

(6) The absence of essential interventions identified in the 
service plan, such as medications or medical supplies; and( (46) ) 

(7) Failure to respond appropriately to emergencies. 

(8) The department, AAA, or department design may also termi- 
nate an individual provider's contract for reasons described under WAC 
( (388—-74+-0554+)) 388-113-0050. 


[Statutory Authority: RCW 71A.12.030, 71A.12.120, 43.43.842, 
74.39A.056, 43.20A.710. WSR 14-14-029, § 388-825-385, filed 6/24/14, 
effective Tsi. Statutory Authority: RCW 71A.12.30 [71A.12.030] and 
Title 71A RCW. WSR 07-23-062, §.-3898=825-385,. filed 11/16/07, effective 
12/17/07. Statutory Authority: RCW 71A.12.030, 71A.12.120. WSR 
05-17-135, $ 388-825-385, filed 8/19/05, effective 9/19/05.] 


AMENDATORY SECTION (Amending WSR 07-23-062, filed 11/16/07, effective 
12/17/07) 


WAC 388-825-396 ((B)) When does (( 
attendant—eare,_exr-persoenal)) a home care agency have a right to (a 
£air)) an administrative hearing? ( (4+44—FRe fearing sights _atferded 
under WAC 388-825-395 +4+}—are +heseof the etients 


+2)}_-FRre—p+evider—eof respiteeare,—attendanteare,—_eorpersonat 
eare servieces_—dees not have)) A home care agency has a right to ((a 
fai*)) an administrative hearing under WAC 388-71-0562. 


[Statutory Authority: RCW 71A.12.30 [71A.12.030] and Title 71A RCW. 
WSR 07-23-062, § 388-825-396, filed 11/16/07, effective 12/17/07. 
Statutory Authority: RCW 71A.12.030, 71A.12.120. WSR 05-17-135, § 
388-825-396, filed 8/19/05, effective 9/19/05.] 


AMENDATORY SECTION (Amending WSR 15-09-068, filed 4/15/15, effective 
5/16/15) 


WAC 388-825-600 What definitions apply to WAC 388-825-600 
through 388-825-690 of this chapter? The following definitions apply 
to WAC 388-825-600 through 388-825-690 of this chapter: 

"Agency" means any agency of the state or any private agency pro- 
viding services to individuals with developmental disabilities. 


( ( W 3 LAJ W 3 W 
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=)) 
"Background check central unit (BCCU)" means ((the—ÐSHS—preogrom 
)) a division within the department that 


¥esponsibtefeoreceonduecting 
processes background checks for ( (BSHS—administratieons)) department- 
authorized providers and department programs. 


ner ea CaT ton” means a process used by the pepe ery ( (approvat 


ee ae ee ee to de- 
termine if an applicant or service provider complies with chapter 
388-101 WAC and is eligible to provide certified community residential 
services and Supports to clients. 


=) ) 
"Client" means a person who has a developmental disability as de- 
fined in RCW 71A.10.020(6) and has been determined eligible to receive 
services by DDA under chapter 388-823 WAC. 


"Community Tasidential service businesses" ( (4Re+ede—al+ devetep- 


meaning as under RCW 74.39A.009. 

"DDA" means the developmental disabilities administration within 
the department of social and health services (DSHS). 

"Department" means the department of social and health services 
(DSHS). 

"Diaqualifisa" means that the results of ((amn-imdivideat's)) a 
person's background check ( (d4+sq@ved+fies—hinor fer)) exclude the per- 


son from a position ( (whteH)) that will or may involve unsupervised 


access to ( (486+i+¢¢e+}s—wi th deveteopmentat disabitities) ) DDA clients. 


"Individual provider" has the same meaning as defined in RCW 
74.39A.240. 
we f i f eee 


=) ) 
"Job class" means a level of work. 
"Long-term care worker" has the same meaning as defined in RCW 
74.39A.009. 


Certified on 5/19/2023 [ 18 ] WSR Issue 23-08 - Permanent 


Washington State Register, Issue 23-08 WSR 23-07-130 


"Personal information" means any individually identifiable infor- 
mation that could be used to identify or contact a person and includes 
protected health information and financial information. 

"Provider" means an individual or agency who meets the provider 
qualifications and is contracted with a county or DSHS to provide 
services to a DDA client. 

"Qualified" means ( (an—iAdivicdess) ) person can be hired into a 
position that includes unsupervised access to ( (486+ yidvets—xH+thde- 
velopmentat _disabitties)) DDA clients because the results of ( (Ris—e# 
Res)) the person's background check are not disqualifying. 

‘Temporary restraining order" means a restraining order or order 
of protection that expired without a hearing, was dismissed following 
an initial hearing, or was dismissed by stipulation of the parties in 
lieu of an initial hearing. 
"Unsupervised," under RCW 43.43.830, means not in the presence 


Of: 

(1) ( (PRe+ieensee;,)) Another employee or volunteer from the same 
business or organization as the applicant who has not been disquali- 
fied by the background check. 

(2) Any relative or guardian of ( (#he—+medbwideoatoHth—aedeveterp- 
mental disabiiiety)) a DDA client to whom the applicant has access dur- 
ing the course of his or her employment or involvement with the busi- 
ness or organization ( (+RoW43-43-68H19}+)). 

( (PWSP"Y _+efers—_to—_the Washingten state patretl ) ) 


[Statutory Authority: RCW 71A.12.030, 74.08.090. WSR 15-09-068, amen- 
ded and recodified as § 388-825-600, filed 4/15/15, effective 5/16/15. 
Statutory Authority: RCW 71A.12.030, 71A.12.120, 43.43.842, 
74.39A.056, 43.20A.710. WSR 14-14-029, § 388-825-0600, filed 6/24/14, 
effective 7/25/14.] 


AMENDATORY SECTION (Amending WSR 15-09-068, filed 4/15/15, effective 
5/16/15) 


WAC 388-825-605 ((Why—are)) What background ((eheeks—dene) ) 
check requirements apply t to providers? ( (PRe-department+equires 


phy owt eh thetew)) (1) All DDA- coni raged providers must Fo LLON ase 


ground check reguirements under chapter 388-113 and 388-825 WAC and 
applicable, program-specific rules. 

(2) Alternative living providers must follow background check re- 
quirements under chapters 388-113, 388-825, and 388-829A WAC. 

(3) Companion home providers must follow background check re- 
quirements under chapters 388-113, 388-825, and 388-829C WAC. 

(4) Group home providers licensed as adult family homes must fol- 
low background check requirements under chapters 388-76, 388-113, and 
388-825 WAC. 

(5) Group home providers licensed as assisted living facilities 
must follow background check requirements under chapters 388-78A, 
388-113, and 388-825 WAC. 
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(6) Individual providers must follow background check require- 
ments under chapter 388-115 WAC. 

(7) Home care agency providers must follow background check re- 
quirements under chapter 388-71 WAC. 

(8) Licensed staffed residential service providers must follow 
background check requirements under chapters 110-04, 388-113, and 
388-825 WAC. 

(9) Overnight planned respite service providers must follow back- 
ground check requirements under chapters 388-113, 388-825, and 
388-829R WAC. 

(10) Supported living and group training home providers must fol- 
low background check requirements under chapters 388-101D, 388-113, 
and 388-825 WAC. 


[Statutory Authority: RCW 71A.12.030, 74.08.090. WSR 15-09-068, reco- 
dified as § 388-825-605, filed 4/15/15, effective 5/16/15. Statutory 
Authority: RCW 71A.12.030, 71A.12.120, 43.43.842, 74.39A.056, 
43.20A.710. WSR 14-14-029, § 388-825-0605, filed 6/24/14, effective 
7/25/14.) 


AMENDATORY SECTION (Amending WSR 15-09-068, filed 4/15/15, effective 
5/16/15) 


WAC 388-825-610 Who must have a (( j 
ał)) background check and a background check renewal? (1) DDA re- 


(on ait contracted providers;_indivicuat 


Dd —~ 


)) under WAC 388-825-615 and 


viduals te devetopmertat_csabitities 

background check renewals under WAC 388-825-320 for all contracted 
providers, agency employees, owner-operators, administrators, subcon- 
tractors, and volunteers who may have: 

(a) Unsupervised access to a DDA client; or 

(b) Access to a DDA client's personal information. 

(2) ( (beng-term care werkers—as_defined if chapter 4.394 Row 
hi cE 7 7.2049 b- , 1E ; , ' 
background eheeks)) For community residential service businesses, any 
person who provides instruction and support services (ISS), including 
volunteers, must have a background check and background check renewal 
and follow background check requirements under this chapter. 

(3) All residential habilitation center employees and volunteers 
must have a background check. If a residential habilitation center em- 
ployee changes job class, the employee must have a background check 
renewal. 


[Statutory Authority: RCW 71A.12.030, 74.08.090. WSR 15-09-068, reco- 
dified as § 388-825-610, filed 4/15/15, effective 5/16/15. Statutory 
Authority: RCW 71A.12.030, 71A.12.120, 43.43.842, 74.39A.056, 
43.20A.710. WSR 14-14-029, § 388-825-0610, filed 6/24/14, effective 
7/25/14.] 
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AMENDATORY SECTION (Amending WSR 15-09-068, filed 4/15/15, effective 
5/16/15) 


WAC 388-825-615 What ((is—the-proceess—for—obtaining—a)) type of 
background check is required? (1) ((H)) Beginning January 7, 2012, 
long-term care workers, including parents and individual providers, 
undergoing a background check for initial hire or initial contract, 


( (aber Gantary 7,26 +++) ) must be screened through a Washington 


state name and date of birth check and a national fingerprint-based 


background check. .7—exeept that tong-term care workers in community 


) 0 ) Bagenming ee 1, 2016, a newly hired long- term care 


— ®D 


+e): 
worker employed by a community residential service business ( (es—as—de—- 
fined abeve—witt)) must be screened ( (as—deseribed in—_subsection (> 
ef this—_seetion-)) through a Washington state name and date of birth 
check and a national fingerprint-—based background check. 

(a) For a renewal, a person who has continuously resided in Wash- 
ington state for the past three consecutive years must be screened 
through a Washington state name and date of birth check. 

(b) For a renewal, a person who has resided outside of Washington 
state in the past three years must be screened through a Washington 
state name and date of birth check and a national fingerprint-—based 
background check. 

((+24)) (3) For adult family homes, refer to chapter 388-76 
WAC ( (eS _famit;theme—tinimunLeensing +reqiirements)). For assis- 
ted living facilities, refer to chapter 388-78A WAC ( (;—ass+sted Hving 
tieensineg—+ites)). 

(4) Beginning July 1, 2023, a residential habilitation center ap- 
plicant undergoing a background check for initial hire must be 
screened through a Washington state name and date of birth check anda 
national fingerprint-based background check. 

(5) All background checks must be completed through the back- 
ground check system. 


[Statutory Authority: RCW 71A.12.030, 74.08.090. WSR 15-09-068, amen- 
ded and recodified as § 388-825-615, filed 4/15/15, effective 5/16/15. 
Statutory Authority: RCW 71A.12.030, 71A.12.120, 43.43.842, 
74.39A.056, 43.20A.710. WSR 14-14-029, § 388-825-0615, filed 6/24/14, 
effective 7/25/14.] 


Reviser's note: The typographical error in the above section occurred in the copy filed by the 
agency and appears in the Register pursuant to the requirements of RCW 34.08.040. 


Reviser's note: The unnecessary underscoring in the above section occurred in the copy filed by 
the agency and appears in the Register pursuant to the requirements of RCW 34.08.040. 
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AMENDATORY SECTION (Amending WSR 15-09-068, filed 4/15/15, effective 
5/16/15) 


WAC 388-825-620 ((Who—must—have)) How often must a background 
check ((renewałs)) be renewed? (1) DDA requires ( (¥eecheeks—fexeHt 
BPA contracted previders—and their empteyees)) a background check at 
least every three years, or more frequently if required by program 
rule. ((ReeReeks) ) 

(2) A background check renewal will be conducted as follows: 

((+4+)) (a) Individuals who have continuously resided in Washing- 
ton ((S))state for the past three consecutive years will be screened 
through a state name and date of birth background check. 

((+24)) (eb) Individuals who have lived outside of Washington 
state within the past three years will be screened through a state 
name and date of birth check and a national fingerprint-based back- 
ground check. 
(c) Individuals who live outside of Washington state and provide 
services in Washington state will be screened through a Washington 
state name and date of birth check and a national fingerprint-—based 
background check. 


[Statutory Authority: RCW 71A.12.030, 74.08.090. WSR 15-09-068, reco- 
dified as § 388-825-620, filed 4/15/15, effective 5/16/15. Statutory 
Authority: RCW 71A.12.030, 71A.12.120, 43.43.842, 74.39A.056, 
43.20A.710. WSR 14-14-029, § 388-825-0620, filed 6/24/14, effective 
7/25/14. ] 


NEW SECTION 


WAC 388-825-621 May a DDA-contracted agency applicant or employ- 
ee have access to clients before the completion of the Washington 
state name and date of birth background checks? (1) A DDA-contracted 
agency may allow an employee to have access to clients before comple- 
tion of the Washington state name and date of birth background check 
if: 

(a) The background check application has been submitted; 

(b) The employee is directly supervised while around clients and 
their personal information; and 

(c) The agency has a supervision plan in place for the employee. 

(2) A supervision plan must: 

(a) State who will supervise th mployee; and 

(b) Describe how the employee's breaks will be managed until the 
employee's background check has cleared. 


[] 


AMENDATORY SECTION (Amending WSR 15-09-068, filed 4/15/15, effective 
5/16/15) 


WAC 388-825-625 What happens if ((I—dđdo—not—ceomply with—the)) an 
individual receives a disqualifying background check ( (requirement) ) 


result? ( (FRe—-departmen+—wit+denay,—_suspencde+r reveke—_your teense; 
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qualifying background check result: 


(a) The individual must not have access to clients or their per- 
sonal information; and 
(b) The department must not pay for services provided by the in- 
dividual. 

(2) If a provider or anyone the provider employs is required to 
complete a background check under WAC 388-825-610 and receives a dis- 
qualifying background check result, the department may deny, suspend, 
or revoke the provider's license, contract, or certification. 

(3) If a provider or anyone the provider employs is required to 
complete a background check under WAC 388-825-610 and receives a dis- 
qualifying background check result, the provider must immediately no- 
tify DDA of the result. 


[Statutory Authority: RCW 71A.12.030, 74.08.090. WSR 15-09-068, reco- 
dified as § 388-825-625, filed 4/15/15, effective 5/16/15. Statutory 
Authority: RCW 71A.12.030, 71A.12.120, 43.43.842, 74.39A.056, 
43.20A.710. WSR 14-14-029, § 388-825-0625, filed 6/24/14, effective 
7/25/14. ] 


AMENDATORY SECTION (Amending WSR 15-09-068, filed 4/15/15, effective 
5/16/15) 


WAC 388-825-630 What does the background check cover? (1) The 
department must review criminal convictions and pending charges based 
on identifying information provided by you. The background check may 
include but is not limited to the following information sources: 


(a) Washington state patrol. 

(b) Washington courts. 

(c) Department of corrections. 

(d) Department of health. 

(e) Civil adjudication proceedings. 

(f) Applicant's self-disclosure. 

(g) Out-of-state law enforcement and court records. 

(2) DDA requires fingerprint-based background checks as described 


in WAC 388-825-615. These background checks include a review of con- 
viction records through the Washington state patrol, the Federal Bu- 
reau of Investigation, and the ((matiera+)) Washington state sex of- 
fender registry. 


[Statutory Authority: RCW 71A.12.030, 74.08.090. WSR 15-09-068, amen- 
ded and recodified as § 388-825-630, filed 4/15/15, effective 5/16/15. 
Statutory Authority: RCW 71A.12.030, 71A.12.120, 43.43.842, 
74.39A.056, 43.20A.710. WSR 14-14-029, § 388-825-0630, filed 6/24/14, 
effective 7/25/14.] 
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AMENDATORY SECTION (Amending WSR 15-09-068, filed 4/15/15, effective 
5/16/15) 


WAC 388-825-635 Who pays for the background check? (1) DDA pays 
for background checks ( (7—rekhedihhog—fhrgerpriht-based—backgrourg 
eheeks;)) for individuals seeking ( (avtherizatien)) to provide serv- 
ices to clients of DDA, if processed through the DSHS background check 
central unit (BCCU). 

(2) DDA pays for fingerprint services if the fingerprinting enti- 
ty is contracted with BCCU. 


[Statutory Authority: RCW 71A.12.030, 74.08.090. WSR 15-09-068, reco- 
dified as § 388-825-635, filed 4/15/15, effective 5/16/15. Statutory 
Authority: RCW 71A.12.030, 71A.12.120, 43.43.842, 74.39A.056, 
43.20A.710. WSR 14-14-029, § 388-825-0635, filed 6/24/14, effective 
7/25/14.) 


AMENDATORY SECTION (Amending WSR 15-09-068, filed 4/15/15, effective 
5/16/15) 


WAC 388-825-650 What does a character, competence, and suitabil- 
ity review include? The contractor, entity, or hiring authority must 
review an individual's background to determine character, competence, 
and suitability to have unsupervised access to individuals with a de- 
velopmental disability. In this review, the contractor, entity, or 
hiring authority must consider the following factors: 

(1) The amount of time that has passed since ( (yeu-were)) a per- 
son was convicted or ((were)) subject to a negative action; 

(2) The seriousness of the crime or action that led to the con- 
viction or finding; 

(3) The number and types of other convictions in ( (yeue)) the 
person's background; 

(4) ((¥eus)) The person's age at the time of conviction; 

(5) Documentation indicating ( (yeu-Reve)) the person has success- 
fully completed all court-ordered programs and restitution; 

(6) ((¥euvs)) The person's behavior since the conviction; and 

(7) The vulnerability of those that would be under ( (64*)) the 
person's care. 


[Statutory Authority: RCW 71A.12.030, 74.08.090. WSR 15-09-068, reco- 
dified as § 388-825-650, filed 4/15/15, effective 5/16/15. Statutory 
Authority: RCW 71A.12.030, 71A.12.120, 43.43.842, 74.39A.056, 
43.20A.710. WSR 14-14-029, § 388-825-0650, filed 6/24/14, effective 
7/25/14.] 


AMENDATORY SECTION (Amending WSR 15-09-068, filed 4/15/15, effective 
5/16/15) 


WAC 388-825-655 How will ((E)) someone know if ((E)) they have 
been disqualified by the background check? (1) The department will 
notify ((e4)) the person, and the care provider, the employer, or the 
licensor if ((ye»a—a=e)) the person has been disqualified by the back- 
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ground check. The notice will be in writing and will include any laws 
and rules that require disqualification. 

(2) If the department sends ( (64)) the person a notice of dis- 
qualification, ((yee)) the person will not receive a license, con- 
tract, certification, or be authorized to have unsupervised access to 
individuals with a developmental disability. 


[Statutory Authority: RCW 71A.12.030, 74.08.090. WSR 15-09-068, reco- 
dified as § 388-825-655, filed 4/15/15, effective 5/16/15. Statutory 
Authority: RCW 71A.12.030, 71A.12.120, 43.43.842, 74.39A.056, 
43.20A.710. WSR 14-14-029, § 388-825-0655, filed 6/24/14, effective 
TL25 LA] 


AMENDATORY SECTION (Amending WSR 15-09-068, filed 4/15/15, effective 
5/16/15) 


WAC 388-825-660 May ((ī—appeal—the—department-s)) a provider ap- 
peal DDA's decision to deny ((me)) a contract or ((authorizatieon)) 
payment based on the results of the background check? /((++}—Ne-;)) A 
provider or prospective ( (wetimteesrs,—_imterns,eeontracters,—_er these 
seeking certification de)) provider does not have the right to appeal 
( ($he-departmentts)) DDA's decision to deny ( (avéherizeation fesse 

; + j j + ; ; ° 
i (2) om 1 1 E i i i £ ) 


l He )) a contract or payment based on 
the results of a background check. 


[Statutory Authority: RCW 71A.12.030, 74.08.090. WSR 15-09-068, reco- 
dified as § 388-825-660, filed 4/15/15, effective 5/16/15. Statutory 
Authority: RCW 71A.12.030, 71A.12.120, 43.43.842, 74.39A.056, 
43.20A.710. WSR 14-14-029, § 388-825-0660, filed 6/24/14, effective 
7/25/14.] 


AMENDATORY SECTION (Amending WSR 15-09-068, filed 4/15/15, effective 
5/16/15) 


WAC 388-825-670 May ((£)) a person receive a copy of ((my)) 
their criminal background check results? (1) The department will pro- 
vide ((¥e4)) a person a copy of ((ye+¥)) their criminal background 
check results if ((ye=)) the person: 

(a) ((Maeke—tRe)) Submits a written request ( (+#—-weiting)) to the 
department; and 

(b) ((2%££e+)) Offers proof of identity, such as picture identifi- 
cation. 

(2) A copy of ((y68*)) a WSP criminal background check ( (1e 
sutts)) result may also be obtained from the Washington state patrol 
((+))according to the Washington State Criminal Records Privacy Act 
under chapter 10.97 RCW ((+)). 


[Statutory Authority: RCW 71A.12.030, 74.08.090. WSR 15-09-068, reco- 
dified as § 388-825-670, filed 4/15/15, effective 5/16/15. Statutory 
Authority: RCW JIA. 12,030, 71A.12.120, 43.43.842, 74.39A.056, 
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43.20A.710. WSR 14-14-029, § 388-825-0670, filed 6/24/14, effective 
7/25/14.] 


AMENDATORY SECTION (Amending WSR 19-04-090, filed 2/5/19, effective 
3/8/19) 


WAC 388-845-1615 Who may be qualified providers of respite care? 
Providers of respite care may be any of the following individuals or 
agencies contracted with the developmental disabilities administration 
(DDA) for respite car 

(1) Individuals who meet the provider qualifications under chap- 
ter 388-825 WAC; 

(2) The consumer-directed employer under chapter 388-115 WAC; 

(3) Home health agencies licensed under chapter 246-335 WAC, Part 


É; 


((438+)) (4) Homecare agencies licensed under chapter 246-335 WAC, 
Part 1 and contracted with the area agencies on aging (AAA); 

((+4+)) (5) Licensed and contracted group homes, foster homes, 
child placing agencies, staffed residential homes, and foster group 
care homes; 

((+5+)) (6) Licensed and contracted adul 

((4+6+)) (7) Licensed and contracted adul 
cilities; 

((#4)) (8) Licensed and contracted adult residential treatment 
facilities under chapter 246-337 WAC; 

((+8+)) (9) Licensed child care centers under chapter 


family homes; 
residential care fa- 


ct ct 


) 
10-300 ( (&)) WAC; 
( ( {> )) (10) Licensed child day care centers under chapter 
10-300 ( (&)) WAC; 


((+40+)) (11) Adult day care providers under chapter 388-71 WAC 
contracted with DDA; 

((+44))) (42) Certified providers under chapter 388-101 WAC when 
respite is provided within the DDA contract for certified residential 
services; 

((42+)) (13) A licensed practical nurse (LPN) or registered 
nurse (RN) acting within the scope of the standards of nursing conduct 
or practice under ((eheptes)) title 246((-—+08)) WAC and contracted 
with DDA to provide this service; or 

( (4+48+)) (144) Other DDA contracted providers such as a community 
center, senior center, parks and recreation, and summer programs. 


[Statutory Authority: RCW 71A.12.030, 71A.12.120 and 42 C.F.R. 302 

(a) (2). WSR 19-04-090, § 388- 845- 1615, filed 2/5/19, effective 3/8/19. 
Statutory Authority: RCW 71A.12.030, 71A.12.120, 42 C.F.R. 441 Subpart 
G. WSR 18-14-001, § 388-845- 1615, filed 6/20/18, effective 7/21/18. 
Statutory Authority: RCW 71A.12.030. WSR 17-12-011, § 388-845-1615, 
filed 5/26/17, effective 6/26/17. Statutory Authority: RCW 71A.12.030, 
71A.12.120, and 2015 3rd sp.s. c 4. WSR 16-17-003, § 388-845-1615, 
filed 8/4/16, effective 9/4/16. Statutory Authority: RCW 71A.12.030 
and 2012 c 49. WSR 13-24-045, § 388-845-1615, filed 11/26/13, effec- 
tive 1/1/14. Statutory Authority: RCW 71A.12.030, 74.08.090 and 2012 c 
49. WSR 13-04-005, § 388-845-1615, filed 1/24/13, effective 2/24/13. 
Statutory Authority: RCW 71A.12.030, 71A.12.120 and Title 71A RCW. WSR 
07-20-050, § 388-845-1615, filed 9/26/07, effective 10/27/07. Statuto- 
ry Authority: RCW 71A.12.030, 71A.12.12 [71A.12.120] and chapter 
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71A.12 RCW. WSR 06-01-024, § 388-845-1615, filed 12/13/05, effective 


following sections of the Washington Administrative Code are 


388-825-073 
388-825-079 


388-825-081 


388-825-325 


388-825-395 


What is a "State-only funded" service? 


If I am not on a DDD HCBS waiver, can I 
receive services that are available 
through the DDD HCBS waivers with 
state-only funding? 


Can I receive state-only funded 
services that are not available ina 
DDA HCBS waiver? 


What are the required skills and 
abilities for individuals and agencies 
contracted to provide community first 
choice services, medicaid personal 
care, respite care, or attendant care 
services? 


What are the client's rights if the 
department denies, terminates, or 
summarily suspends an individual's 
contract to provide respite care, 
attendant care, or personal care? 
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WSR 23-08-003 
PERMANENT RULES 


DEPARTMENT OF REVENUE 
[Filed March 22, 2023, 2:51 p.m., effective April 22, 2023] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: The department of revenue is amending WAC 458-65A-10001 
to incorporate the changes under the Revised Uniform Unclaimed Proper- 
ty Act enacted in 2022 legislation, ESSB 5531 (chapter 63, Laws of 
2022). 

Citation of Rules Affected by this Order: Amending WAC 
458-65A-10001. 

Statutory Authority for Adoption: RCW 63.30.030. 

Adopted under notice filed as WSR 23-01-092 on December 16, 2022. 
Number of Sections Adopted in Order to Comply with Federal Stat- 
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New 0, 
Amended 0, Repealed 0; or Recently Enacted State Statutes: New 0, 
Amended 1, Repealed 0. 
Number of Sections Adopted at the Request of a Nongovernmental 
Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's own Initiative: New 0, 
Amended 1, Repealed 0. 
Number of Sections Adopted in Order to Clarify, Streamline, or 
Reform Agency Procedures: New 0, Amended 1, Repealed 0. 

Number of Sections Adopted using Negotiated Rule Making: New 0, 
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed 
O; or Other Alternative Rule Making: New 0, Amended 0, Repealed 0. 
Date Adopted: March 22, 2023. 


Atif Aziz 
Rules Coordinator 


OTS-4260.2 


AMENDATORY SECTION (Amending WSR 18-11-103, filed 5/21/18, effective 
6/21/18) 


WAC 458-65A-10001 Brief adjudicative proceedings for matters re- 
lated to penalties and interest imposed under the Revised Uniform Un- 
claimed Property Act, chapter ((63-29)) 63.30 RCW. (1) Introduction. 
The department of revenue (department) conducts adjudicative proceed- 
ings pursuant to chapter 34.05 Revised Code of Washington (RCW), the 
Administrative Procedure Act (APA). The department will use a brief 
adjudicative proceeding as provided in RCW 34.05.482 through 34.05.494 


to determine the following issues: 
(a) Whether a holder is liable for accrued interest for failure 
to pay or deliver property to the department ( (+RGW 63.29.3460+4>)); 
(b) Whether a holder is subject to the ((#eR)) 10 percent penalty 


for failure to timely file a report or pay or deliver any amounts or 
property due under a report ( (+RGW 63-23.34+}-)); 

(c) Whether a holder is subject to the ((#e")) 10 percent penalty 
for an assessment following an examination, of amounts unpaid or prop- 


erty not delivered ( (+RGW 63.29.3466} )); 
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(d) Whether a holder is subject to the five percent penalty for 
failure to timely pay or deliver property due under an assessment 
( (4+REW63.29,346+44)+)); and 
(e) Whether a holder is subject to the five percent penalty for 
failing to electronically file a report or pay electronically ((+REe# 
$329.340++-++)). 

((+4++)) (2) Waivers. 

(a) For subsection (1) (a) of this rule, interest may be waived 
for circumstances ( (beyend the-persents—eontret)) sufficient for waiv- 
er or cancellation of interest under RCW ( (82.32.-4+05—end WAC 
458-20-228110}+)) 63.30.690. 

( (++++)) (b) For subsection (1) (b) through (d) of this rule, 
penalties may be waived ( (+£-he-penattyeor penctiies—was—the—_resut+ 
efecireumstances beyond the person's _econtret)) for circumstances suf- 
ficient for waiver or cancellation of penalties under RCW ( (82.32.4165 
and WAC458-20-228(9)}ta}+)) 63.30.690. 

( (++++}+)) (c) For subsection (1) (e) of this rule, ( (wRether—geed 

: 4 hola z , 1 SEF 


teeol sufiierter:foxr waiveroreanceltetienofpereattes—ordes RCW 
$2.32-165—end WAS 458-20-22819})) the department may relieve any hold- 
er from the electronic filing requirement for good cause as determined 
by the department. "Good cause" means: 
(i) A circumstance or condition exists that, in the department's 
judgment, prevents the holder from electronically filing the report 
due under RCW 63.30.220; or 
(ii) The department determines that relief from the electronic 
filing requirement supports the efficient or effective administration 
of chapter 63.30 RCW. 

((42+)) (3) Multiple penalties. The assessment of more than one 
type of penalty against a holder will be determined in a single brief 
adjudicative proceeding if those penalties were assessed in the same 
notice of assessment. 

((48+)) (4) Holder defined. Holder, as applied throughout this 
rule means a person obligated to ( (¥epe*rt,—erto—deHiver)) hold for 
the account of, or to deliver or pay to, the owner, property that is 
subject to chapter ((43-29)) 63.30 RCW, the Revised Uniform Unclaimed 
Property Act ((ef4+983)). 

((+4+)) (5) Record in brief adjudicative proceedings. The record 
with respect to a holder's petition for review ((se*)) under RCW 
34.05.482 through 34.05.485 will consist of: 

(a) The holder's unclaimed property report and electronic confir- 
mation of report ( (4+RoW 63.29-+/6})); 

(bo) Application for penalty and interest waiver ( ({RCW 63.29.3406 
-29 )); 
(c) Application for refund of property, interest, or penalty 

2e )); 
(d) The holder's unclaimed property petition for review ( (+Rc# 
6329) ); 

(e) Request for relief from electronic filing and payment re- 
quirements (( 29 29. )); 

(£) Department's letter of denial for refund or return of proper- 
ty ( (+RoW 63.29.493})), if any; and 

(g) All correspondence between the holder and the department re- 
garding the penalty, interest, or refund in question. 

((+5+)) (6) Conduct of brief adjudicative proceedings. 


( ( 


Certified on 5/19/2023 [ 29 ] WSR Issue 23-08 - Permanent 


(a) 


cerest. 


Washington State Register, 


If the department assesses penalt 
ter ((634.29)) 63.30 RCW, it will 


Issue 23-08 WSR 23-08-003 


ies and interest under chap- 


notify the holder of the penalties 


To initiate a review of the depar 
ties and interest, the holder must file a written petition for review 


and interest in writing and state the reason for the penalties and in- 


tment's assessment of penal- 


no later than ( (€¢h+*+;deys efter service eof the departments —wreittern 
otee 4 4 } }g } } J 7 ' j 4 a 


RCW 63.29.493) ) 
from the administrator pu 


90 days after 


the holder receives the determination 


rsuant 


t to RCW 63.30.680 or from any extension 


of the due date granted by the department, 


or in the case of a refund 


or return application, 30 days after the department rejects the appli- 


cation in writ 


ting, regardless of any subsequent action by the depart- 


ment to reconsider its initial 


decision. 


The period for filing a peti- 


tion for review under this sec 


tion may be extended upon a written 


agreement signed by the holder 


and the department. See RCW 63.30.730. 


(b) 


A form notice of petit 


tion for review is available at 


dor.wa.gov or by calling ( (4+-800-64+-#466)) 360-534-1502. The comple- 
ted form must be mailed, emailed, 


Mail: 
Washingt 
( (Spectat Pregrans;) ) 


P.O. Box 47477 
Olympia, WA 98504-7477 
Email: UCP@dor.wa.gov 


Fax: 


(c) 


(d) 


eraticens) ) 


the ( (special programs) ) 


and any evidence or written material rel 
party wishes the presiding officer to consider. No witnesses may offer 
testimony. 


360-534-1498 


At the time the petition is fi 


or faxed to the department at: 


A presiding officer, 


who will 
claims and outreach manager of 


be 


ton State Department of Revenue 
Unclaimed Property Section 


led, the holder must submit to 
unclaimed property section, all arguments 
levant to the matter that the 


the unclaimed property ((ep- 
the ( (speetet erecrams—dii- 


sten)) unclaimed property section or such other person as designated 


by the director of 
proceedings. 
will hav 
wise have participat 


(e) 


adjudicative proceedings may emp] 


the department, w 
The presiding officer for brief adjudicative proceedings 


ill conduct brief adjudicative 


agency expertise in the subject matter but will not other- 


In addition to the record, 


making a decision. 


(£) 


tition for review, 
including a brief expl 


Within ( (twenty-one) 


eee 


ted in the assessment of penalties on the holder. 


the presiding officer for brief 


loy agency 


xpertise as a basis in 


days of receipt of the holder's pe- 


the presiding officer will enter an initial order, 
lanation of the decision per RCW 34.05.485. All 


orders will be in writing. The initial order will become the depart- 


ment's final order unl 
the department 


less a timely petition for review is filed with 
t's administrative review and hearings division as provi- 


ded in subsection ((46}+)) (7) of this rule. 


( (+64) ) 


ceeding. 
(a) 


order issued per subsection 
ten petition for review with 
and hearings division within 
initial order on the holder. 
tion is filed, the holder mus 


A holder may request a review by 


hearings division all argumen 


Certified on 5/19/2023 


(do) ) 
the depar 
( (Ewenty-ere)) 21 days of service of the 
See RCW 34.05.488. At the time the peti- 
to the administrative review and 
ts and any evidence or written material 


[ 


30 


t submit 


] 


(6) of 


(7) Review of initial orders from brief adjudicative pro- 


the department of an initial 


this rule by filing a writ- 


cmen 


t's administrative review 


WSR Issue 23-08 - Permanent 


Washington State Register, Issue 23-08 WSR 23-08-003 


relevant to the matter that the party wishes the reviewing officer to 

consider. 
(b) An unclaimed property petition for review of an initial order 

per subsection ((+§}+)) (6) of this rule is available at dor.wa.gov. 

( (PRe—-pet++t+eon must be—sent_te—ene_of the fetteoming:)) The completed 

petition must be mailed, emailed, or faxed to the department at: 


Mail: 
Washington State Department of Revenue 
Administrative Review and Hearings Division 
P.O. Box 47460 

6400 Linderson Way S.W. 

Olympia, WA 98504-7460 

Email: DORARHDadmin@dor.wa.gov 

Fax: 360-534-1340 


(c) A reviewing officer, who will b ither the assistant direc- 
tor of the administrative review and hearings division or such other 
person as designated by the director, will conduct a brief adjudica- 
tive proceeding and determine whether the department's initial order 
issued per subsection ((+5}+)) (6) of this rule was ((eerrecti¥)) cor- 
rect based on the criteria set forth in RCW ( (63-29.346)) 63.30.690. 
The reviewing officer will review the record and, if needed, convert 
the proceeding to a formal adjudicative proceeding in accordance with 
subsection ((#4)) (8) of this rule. 
(d) The agency record need not constitute the exclusive basis for 
the reviewing officer's decision. The reviewing officer will have the 
authority of a presiding officer. 

(e) The reviewing officer will issue a written order that in- 
cludes a brief statement of the reasons for the decision, within 
( (Ewenty)) 20 days of the date the petition for review was filed. The 
order will include a notice that judicial review may be available. The 
order of the reviewing officer represents the final decision of the 
department. 

(f) A request for review is deemed denied if the department does 
not issue an order on review within ( (#wernty)) 20 days after the peti- 
tion for review is filed, unless a continuance is issued under subsec- 
tion ((444)-)) (22) of this rule. See RCW 34.05.491(5). 

((+4)) (8) Conversion of a brief adjudicative proceeding to a 
formal proceeding. The presiding officer or reviewing officer may con- 
vert the brief adjudicative proceeding to a formal proceeding at any 
time on motion of the holder, the department, or the presiding or re- 
viewing officer's own motion. 

(a) The presiding or reviewing officer will convert the proceed- 
ing when it finds that the use of the brief adjudicative proceeding 
violates any provision of law, the protection of the public interest 
requires the agency to give notice to and an opportunity to partici- 
pate to persons other than the holder and department, or when the is- 
sues and interests involved warrant the use of the procedures of RCW 
34.05.413 through 34.05.479. 

(b) When a proceeding is converted from a brief adjudication toa 
formal proceeding, the director may become the reviewing officer or 
may designate a replacement reviewing officer to conduct the formal 
proceedings upon notice to the holder and the department. 

(c) In the conduct of the formal proceedings, WAC 458-20-10002 (2) 
will apply to the proceedings. 

((+8+)) (9) Court appeal. 
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(a) A holder may appeal a final order of the department under 


Part V, chapter 34.05 RCW, 
been requested under subsection ( (+6}) ) 


when a review of the 


initial decision 


administrative remedies have been exhausted. See RCW 


(b) A holder who has already paid or delivered property 
tly to the superior court of Thurston 
tead of appealing 
( (6329+) ) 63.30.740. 

((4+9+)) (10) Computation of time. In c 
prescribed by this rule, 
designated period is to run is not to be in 


department may appeal direc 
ty for a refund of such payment or property inst 
the department. See RCW 


the day of 


period is to be included, unless it 


holiday, in which event the period runs until 
not a Saturday, Sunday or legal holiday. Wh 
scribed is less than seven days, 
holidays are excluded in 


section ( (#4&-)) (11) of 


the act 


is a Sa 


. 740 


(7) of this rule and all 


34.05.534. 


has 
other 


to the 


Coun- 
to 


omputing any period of time 


or event 


after which 


the 


cluded. The last day of the 


intermediat 


this rule 


turday, Sunday or a legal 
l the next day which is 
en the period of time pre- 
te Saturdays, Sundays 
the computation. Service as discussed in sub- 
is deemed complete upon mailing. 

( (4 )) (11) Service. All notices and other pleadings or papers 


and 


filed with the presiding or reviewing officer must be served on the 


holder, their representatives/agent 


representative. 


ts of record, 


(a) Service is made by one of the following methods: 


i) In person; 


ii) By first-class, 


iv) By commercial parcel delivery company; or 
v) By electronic delivery. 
(b) Service by mail is regarded as completed upon deposit in the 


United States mail proper] 


(c) Service by 


ly stamped and addressed. 
lectronic fax is regarded as completed upon the 


( 

( registered or certified mail; 
(iii) By fax and same-day mailing of copies; 
( 

( 


production by the fax machine of confirmation of transmission. 
(d) Service by commercial parcel delivery is regarded as comple- 


with charges prepaid. 


ted upon delivery to the parcel 


(e) Service by electronic 
the date that the department electronically sends 
the parties or electronically notifies the parties 
tion is available to be accessed by 


delivery company, 


(f) Service to a holder and to 


cord must be to the address(es) 


(g) Service to the department 


siding eoffiees)) must be to the ( (seeeteat preceams—divisien) ) 


claimed property section at 


(6) of this rule. 


delivery is regarded as completed 
the informat 


(h) Service to the reviewing officer must be to 
tive review and hearings division at the address shown in subsec 


((+64+)) (7) of this rule. 


(i) Where proof of service is required, 
Signed by the person who served the docu- 
that the person did serve 
ties of record in 


include a certificate, 
ment(s), stating the date of service; 
document(s) upon all or one or more of the part 


proceeding by delivering a copy to 


accomplished by a method of service as provided in 

(Jj) Failure to serve documents on all part 
proceeding in a manner prescribed by this subsec 
unlawful ex parte contact. 
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fact at issue in the matter unless the party complies 
05.455(5). 
) (12) Continuance. The presiding officer or reviewing of- 


ficer may ( (qfant—a +equest_fora_ceentinuanece)) extend any filing 


deadline or move the date of any hearing by motion of the holder, the 


department, 


[Statutory A 
filed 5/21/1 
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WSR 23-08-009 
PERMANENT RULES 


HEALTH CARE AUTHORITY 
[Filed March 23, 2023, 7:54 a.m., effective April 23, 2023] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: The agency amended this rule to remove subsection (4) (e) 
to be less restrictive for providers using removable appliances as 
part of orthodontic treatment. The agency also removed "with alveolar 
process involvement" from subsection (1) (a) to eliminate limiting cli- 
ents who have a cleft lip to shoe [those] with an alveolar process in- 
volvement. 

Citation of Rules Affected by this Order: Amending WAC 
182-535A-0040. 

Statutory Authority for Adoption: RCW 41.05.021, 41.05.160. 

Adopted under notice filed as WSR 23-05-079 on February 14, 2023. 
Number of Sections Adopted in Order to Comply with Federal Stat- 
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New 0, 
Amended 0, Repealed 0; or Recently Enacted State Statutes: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted at the Request of a Nongovernmental 
Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's own Initiative: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, Streamline, or 
Reform Agency Procedures: New 0, Amended 1, Repealed 0. 

Number of Sections Adopted using Negotiated Rule Making: New 0, 
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed 
O; or Other Alternative Rule Making: New 0, Amended 1, Repealed 0. 
Date Adopted: March 23, 2023. 


Wendy Barcus 
Rules Coordinator 


OTS-4305.1 


AMENDATORY SECTION (Amending WSR 21-18-006, filed 8/18/21, effective 
1/1/22) 


WAC 182-535A-0040 Orthodontic treatment and orthodontic-related 
services—Covered, noncovered, and limitations to coverage. Orthodon- 
tic treatment and orthodontic-related services require prior authori- 
zation. 

(1) The medicaid agency covers orthodontic treatment and ortho- 
dontic-related services for a client who has one of the medical condi- 
tions listed in (a) and (b) of this subsection. Treatment and follow- 
up care must be performed only by an orthodontist or agency-recognized 
craniofacial team. 

(a) Cleft lip and palate, cleft palate, or cleft lip ((wHth— 
veotear process—involvement)). 

(b) The following craniofacial anomalies including, but not limi- 
ted to: 

(i) Hemifacial microsomia; 

(ii) Craniosynostosis syndromes; 
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(iii) Cleidocranial dental dysplasia; 
(iv) Arthrogryposis; 

(v) Marfan syndrome; 

(vi) Treacher Collins syndrome; 

(vii) Ectodermal dysplasia; or 

(viii) Achondroplasia. 

( 


2) The agency authorizes orthodontic treatment and orthodontic- 
related services when the following criteria are met: 

(a) Severe malocclusions with a Washington Modified Handicapping 
Labiolingual Deviation (HLD) Index Score of ( (went y-five)) 25 or 
higher as determined by the agency; 

(b) The client has established caries control; and 

(c) The client has established plaque control 

(3) The agency covers orthodontic treatment for dental malocclu- 
Sions other than those listed in subsections (1) and (2) of this sec- 
tion on a case-by-case basis when the agency determines medical neces- 
sity based on documentation submitted by the provider. 

(4) The agency does not cover the following orthodontic treatment 
or orthodontic-related services: 

(a) Orthodontic treatment for cosmetic purposes; 

(b) Orthodontic treatment that is not medically necessary; 

(c) Orthodontic treatment provided out-of-state, except as stated 
in WAC 182-501-0180 (see also WAC 182-501-0175 for medical care provi- 
ded in bordering cities); or 

(da) Orthodontic treatment and orthodontic-related services that 


do not meet the requirements of this section or other applicable 
WAC ( (+—6# 


(5) The agency covers the following orthodontic treatment and or- 
thodontic-related services: 
(a) Limited orthodontic treatment. 
(b) Comprehensive full orthodontic treatment on adolescent denti- 


tion. 

(c) A case study when done in conjunction with limited or compre- 
hensive orthodontic treatment only. 

(d) Other orthodontic treatment subject to review for medical ne- 


cessity as determined by the agency. 


(6) The agency covers the following orthodontic-related services: 
(a) Clinical oral evaluations according to WAC 182-535-1080. 
(b) Cephalometric films that are of diagnostic quality, dated, 


and labeled with the client's name. 
(c) Orthodontic appliance removal as a stand-alone service only 


when: 


(i) The client's appliance was placed by a different provider or 
dental clinic; and 
(ii) The provider has not furnished any other orthodontic treat- 
ment or orthodontic-related services to the client. 
(7) The treatment must meet industry standards and correct the 
medical issue. If treatment is discontinued prior to completion, or 
treatment objectives are not achieved, the provider must: 
(a) Document in the client's record why treatment was discontin- 
ued or not completed, or why treatment goals were not achieved. 
(b) Notify the agency by submitting the Orthodontic Discontinua- 
tion of Service form (HCA 13-0039). 
(8) The agency evaluates a request for orthodontic treatment or 
orthodontic-related services: 
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(a) That are in excess of the limitations or restrictions listed 
in this section, according to WAC 182-501-0169; and 
at 
e 


(b) That are listed as noncovered according to WAC 182-501-0160. 

(9) The agency reviews requests for orthodontic treatment or or- 
thodontic-related services for clients who are eligible for services 
under the EPSDT program according to the provisions of WAC 


182-534-0100. 
[Statutory Authority: RCW 41.05.021 and 41.05.160. WSR 21-18-006, § 
182-535A-0040, filed 8/18/21, effective 1/1/22; WSR 20-03-042, § 
182-535A-0040, filed 1/8/20, effective 2/8/20; WSR 19-11-028, § 
182-535A-0040, filed 5/7/19, effective 7/1/19; WSR 17-20-097, § 
182-535A-0040, filed 10/3/17, effective 11/3/17; WSR 16-10-064, § 
182-535A-0040, filed 5/2/16, effective 6/2/16. Statutory Authority: 
RCW 41.05.021 and 2013 2nd sp.s. c 4 § 213. WSR 14- 08-032, S 
182-5354-0040, filed 3/25/14, effective 4/30/14. WSR 11-14-075, reco- 
dified as § 182-535A-0040, filed 6/30/11, effective 7/1/11. Statutory 
Authority: RCW 74.04.050, 74.08.090. WSR 08-17-009, § 388-535A-0040, 
filed 8/7/08, effective 9/7/08. Statutory Authority: RCW 74.04.050, 
74.08.090, 74.09.530, and 74.09.700. WSR 06-24-036, § 388-535A-0040, 
filed 11/30/06, effective 1/1/07. Statutory Authority: RCW 74.08.090, 
9 


filed 12/8/04, effective 1/8/05. Statutory Authority: RCW 74.08.0 
74.09.0035, 74.09.520, 74.09.500, 42 U.S.C. 1396d(a), C.F.R. 440.10 
and 225. WSR 02-01-050, § 388-535A-0040, filed 12/11/01, effective 
1/11/02.] 


4 
74.09.520 and 74.09.035, 74.09.500. WSR 05-01-064, § 388-535A-0040 
9 
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WSR 23-08-032 
PERMANENT RULES 


TRANSPORTATION IMPROVEMENT BOARD 
[Filed March 28, 2023, 3:08 p.m., effective April 28, 2023] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: The proposal is to update program changes that may in- 
clude, but are not limited to: Updating and clarifying eligibility 
criteria, making technical corrections to ensure consistency within 
existing programs, updating definitions and policies to be consistent 
with changes in federal and state laws, and deleting obsolete program 
criteria. 

Citation of Rules Affected by this Order: New WAC 479-06-095. 

Statutory Authority for Adoption: Chapter 47.26 RCW. 

Adopted under notice filed as WSR 23-05-013 on February 3, 2023. 
Number of Sections Adopted in Order to Comply with Federal Stat- 
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New 0O, 
Amended 0, Repealed 0; or Recently Enacted State Statutes: New 0, 
Amended 1, Repealed 0. 
Number of Sections Adopted at the Request of a Nongovernmental 
Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's own Initiative: New 0, 
Amended 6, Repealed 0. 
Number of Sections Adopted in Order to Clarify, Streamline, or 
Reform Agency Procedures: New 0, Amended 6, Repealed 0. 

Number of Sections Adopted using Negotiated Rule Making: New 0, 
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed 
O; or Other Alternative Rule Making: New 0, Amended 0, Repealed 0. 
Date Adopted: March 24, 2023. 


Ashley Probart 
Executive Director 


OTS-4335.1 


AMENDATORY SECTION (Amending WSR 13-20-087, filed 9/30/13, effective 
10/31/13) 


WAC 479-01-060 Executive director—Powers and duties. The board 
appoints an executive director who will serve at its pleasure to carry 
out the board priorities and the mission of the agency including the 
following administrative duties: 

(1) The executive director will direct and supervise all day-to- 
day activities of the staff. 

(2) The executive director is the appointing authority of the 
staff and may authorize subordinates to act in the executive direc- 
tor's place to carry out administrative duties. 

(3) The executive director has sidewalk deviation authority as 
described in WAC 479-14-200. 

(4) The executive director has administrative increase authority 
for projects up to the following levels: 

(a) Urban program - Fifteen percent of project costs or ( (seven 
hundred—fifty thousanrd—deHers)) $750,000 whichever is less. 
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(b) Small city arterial program - ( ( 
theusand dettess)) Fifteen percent of project costs or $125,000, 
whichever is greater. 

(c) City hardship assistance program - Up to ( (Severn; five then 
saerd—dehHers)) $75,000. 

(d) ( (Sewa -p+egramn—_tp—_to—_f $+ +heovsanddettess-)) Active 
transportation program - Fifteen percent of project costs or $50,000, 
whichever is greater. 

(e) Small city preservation program - Up to ( (4we—hundred theu- 
sanddeHess)) $200,000 within available funding limitations. 

(f) Arterial preservation program - Up to ( (#+€teer)) 15 percent 
of original TIB grant. 

(g) Small city federal match within the limits set by the board 
in accordance with WAC 479-14-215. 

(5) The director may authorize small city preservation projects 
between regularly scheduled call for projects up to $200,000 within 
available funding limits. 


[Statutory Authority: Chapter 47.26 RCW. WSR 13-20-087, § 479-001-060, 
filed 9/30/13, effective 10/31/13; WSR 12-08-060, § 479-01-060, filed 
4/3/12, effective 5/4/12; WSR 07-18-050, § 479-01-060, filed 8/30/07, 
effective 9/30/07.] 


OTS-4336.1 


AMENDATORY SECTION (Amending WSR 07-18-050, filed 8/30/07, effective 
9/30/07) 


WAC 479-002-070 Requests for public records. Public records re- 
quests should be sent to the public records officer at the office lo- 
cation using the following procedures: 

(1) To ensure accuracy, any requests for public records should be 
made in writing and may be mailed((+)) or emailed ( (;—fexed,—erdeHe 
ered to —_+the-effice—dusing business hevss)). 

(2) For prompt response, the following information should be pro- 
vided in the request: 

) The name of the person requesting the record; 

) The date on which the request is made; 

) A specific description of the material requested; 

(d) A verification that the records requested will not be used to 
compile a sales list or used for commercial gain; 

(e) Instructions as to whether the requestor wants to view the 
document at the TIB offices, receive a copy by mail, or receive an 
electronic copy if available. 

(3) TIB's public records request form is available on the web- 
site. 


(a 
(b 
(c 

d 


[Statutory Authority: Chapter 47.26 RCW. WSR 07-18-050, § 479-02-070, 
filed 8/30/07, effective 9/30/07; WSR 95-04-072, § 479-02-070, filed 
1/30/95, effective 3/2/95; WSR 91-13-056, § 479-02-070, filed 6/17/91, 
effective 7/18/91.] 
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AMENDATORY SECTION (Amending WSR 07-18-050, filed 8/30/07, effective 
9/30/07) 


WAC 479-02-080 Availability. Public records will be available 
for inspection and copying by appointment during the normal business 
hours of TIB. Normal office hours are from 8:00 a.m. to 5:00 p.m., 
Monday through Friday, except state holidays. 


[Statutory Authority: Chapter 47.26 RCW. WSR 07-18-050, § 479-02-080, 
filed 8/30/07, effective 9/30/07; WSR 91-13-056, § 479-02-080, filed 
6/17/91, effective 7/18/91.] 


OTS-4337.1 


AMENDATORY SECTION (Amending WSR 18-08-068, filed 4/2/18, effective 
5/3/18) 


WAC 479-05-012 ( (Emergent—nature)) Out of call projects submis- 
sion and limitations. An eligible agency may request the transporta- 
tion improvement board to consider a project for funding outside of 
the normal call for projects. To be considered as emergent nature, a 
project must demonstrate one or more of the following: 

(1) There has been a significant change in the location or devel- 
opment of traffic generators in the area of the project. 

(2) The work proposed is necessary to avoid or reduce serious 
traffic congestion in the area of the project in the near future. 

(3) A partially funded project that, if completed, would enable a 
community to secure an unanticipated economic development opportunity. 

(4) Other funding sources the local agency has applied for or se- 
cured for the project. 

(5) The project request is a result of a federal, state, or lo- 
cally declared emergency and must be funded prior to the normal call 
for projects. 

(6) A project that is cost-effective and must be funded prior to 
the scheduled call for projects. 

In meeting one or more of the criteria, the project request may 
not adversely impact currently funded projects. The agency may be 
asked to make a presentation to the board on the project. 


[Statutory Authority: Chapter 47.26 RCW. WSR 18-08-068, § 479-005-012, 
filed 4/2/18, effective 5/3/18; WSR 07-18-050, § 479-05-012, filed 
8/30/07, effective 9/30/07.] 


AMENDATORY SECTION (Amending WSR 15-22-052, filed 10/29/15, effective 
11/29/15) 


WAC 479-05-020 Six-year transportation plan. Projects selected 
in the priority array must be included in the local agency's six-year 
transportation plan prior to receiving authorization to proceed on the 
project. 
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Preservation projects identified through pavement condition rat- 
ings are not required to appear in the local agency's six-year trans- 
portation plan. 

Complete streets projects that are operational in nature are not 
required to appear in the local agency's six-year transportation plan. 


[Statutory Authority: Chapter 47.26 RCW. WSR 15-22-052, § 479-005-020, 
filed 10/29/15, effective 11/29/15; WSR 12-08-060, § 479-05-020, filed 
4/3/12, effective 5/4/12; WSR 07-18-050, § 479-05-020, filed 8/30/07, 
effective 9/30/07. Statutory Authority: Chapters 47.26 and 47.66 RCW. 
WSR 99-24-038, § 479-05-020, filed 11/23/99, effective 12/24/99.] 


AMENDATORY SECTION (Amending WSR 12-08-060, filed 4/3/12, effective 
5/4/12) 


WAC 479-05-030 A registered professional engineer must be in 
charge. (1) All projects using ((#A)) transportation improvement 
board funds will be supervised by a professional engineer registered 
in the state of Washington. 

(2) The executive director may waive a supervised professional 

ngineer requirement for low-cost preventative preservation and main- 
tenance projects and complete streets transportation projects. 


[Statutory Authority: Chapter 47.26 RCW. WSR 12-08-060, § 479-05-030, 
filed 4/3/12, effective 5/4/12; WSR 07-18-050, § 479-05-030, filed 
8/30/07, effective 9/30/07. Statutory Authority: Chapters 47.26 and 
47.66 RCW. WSR 99-24-038, § 479-005-030, filed 11/23/99, effective 
12/24/99.] 


AMENDATORY SECTION (Amending WSR 22-07-023, filed 3/9/22, effective 
4/9/22) 


WAC 479-05-035 Qualifications for small city projects adminis- 
tered by another agency. A local agency that has a small city arteri- 
al program project, small city preservation project, complete streets 
project, or active transportation project, may elect to have, or the 
executive director may require, the project to be administered by an- 
other city, a county, state department of transportation, or state 
transportation improvement board when: 

(1) The local agency does not have certification acceptance from 
the state department of transportation per the Washington state de- 
partment of transportation local agency guidelines manual, chapter 13; 
or 


(2) The executive director determines that the local agency has 
insufficient capacity to directly administer transportation projects. 


[Statutory Authority: Chapter 47.26 RCW. WSR 22-07-023, § 479-05-035, 
filed 3/9/22, effective 4/9/22; WSR 15-22-052, § 479-05-035, filed 
10/29/15, effective 11/29/15; WSR 12-08-060, § 479-05-035, filed 
4/3/12, effective 5/4/12.] 
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AMENDATORY SECTION (Amending WSR 12-08-060, filed 4/3/12, effective 
5/4/12) 


WAC 479-05-040 Value engineering study requirements. The execu- 
tive director ((wtHt)) may determine whether a value engineering study 
is required based on project risk factors summarized below. The agency 
will be notified if a value engineering study is required during the 
design process and must complete the study prior to authorization to 
bid. 


) Significant project complexity; 
) Significant structures; 

) Significant right of way; 

) Multiple alignment options; 
) 

) 


1 
2 
3 
4 
5 


pom ins, Som ayia Ne sae 


Environmentally sensitive areas; 
(6) Complex interagency involvement. 
The value engineering study is completed when the local agency 
submits the recommendation report to TIB. TIB may consider what recom- 
mendations are accepted or rejected when evaluating any funding in- 
crease or scope change request. 


[Statutory Authority: Chapter 47.26 RCW. WSR 12-08-060, § 479-005-040, 
filed 4/3/12, effective 5/4/12. Statutory Authority: Chapters 47.26 
and 47.66 RCW. WSR 08-10-012, § 479-05-040, filed 4/24/08, effective 
5/25/08. Statutory Authority: Chapter 47.26 RCW. WSR 07-18-050, § 
479-05-040, filed 8/30/07, effective 9/30/07. Statutory Authority: 
Chapters 47.26 and 47.66 RCW. WSR 99-24-038, § 479-05-040, filed 
11/23/99, effective 12/24/99.] 


AMENDATORY SECTION (Amending WSR 22-07-023, filed 3/9/22, effective 
4/9/22) 


WAC 479-05-051 Project phases. Projects authorized by the board 
are divided into the following phases: 

(1) Design phase - Documents that must be received prior to phase 
approval include: 

(a) Signed funding status form confirming that the funding part- 
ners are fully committed; 

(b) Page from the adopted six-year transportation plan which 
lists the project; 

(c) Signed fuel tax agreement; 

(d) Consultant agreement ((+)) when a small city ( (artera —erg 
smatt_ei+ active transportation pregreams_eonty+)) contracts with an 
engineering firm or consultant to administer a transportation improve- 
ment board project on behalf of the small city. 

(2) Bid advertisement phase - Documents that must be received 
prior to phase approval include: 

(a) Signed bid authorization form that contains: 

(i) Plans and specification package; 

(ii) Written confirmation of funding partners; and 

(iii) Confirmation that full funding is available for the 
project; 

(b) Signed confirmation that right of way is acquired or posses- 
sion and use agreement is in place; 

(c) Engineer's estimate is in final format; 
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(da) Consultant agreement ((+)) when a small city ( (arter kere 
smatltei+eectivetranspertaticon pregeams_eonty}+)) contracts with an 
engineering firm or consultant to administer a transportation improve- 
ment board project on behalf of the small city; 

(e) Certification that a cultural resource assessment was comple- 


ted; 

(£) Traffic signal warrants. 

(3) Construction phase - Documents that must be received prior to 
phase approval include: 

(a) Updated cost estimate form signed by a local agency official 
and the project engineer; 

Bid tabulations; and 
Description of cost changes. 

(4) Project closeout phase - Documents that must be received pri- 
or to phase approval include: 

(a) Updated cost estimate form signed by a local agency official 
and the project engineer; 

(b) Final summary of quantities; and 

(c) Accounting history signed by a local agency official or the 
financial manager. 

(5) A manually signed copy of a contract or any amendments, 
statement of work or other transaction documents delivered by email 
shall be deemed to have the same legal effect as delivery of an origi- 
nal signed copy. 

(6) An electronic signature shall have the same force and effect 
as a manual signature on all agreements, forms, and other documents 
submitted in support of a project under this chapter. For purposes of 
this section, an “electronic signature" has the same meaning as in RCW 
1.80.010(10). 


[Statutory Authority: Chapter 47.26 RCW. WSR 22-07-023, § 479-005-051, 
filed 3/9/22, effective 4/9/22; WSR 12-08-060, § 479-05-051, filed 
4/3/12, effective 5/4/12; WSR 07-18-050, § 479-05-051, filed 8/30/07, 
effective 9/30/07.] 


AMENDATORY SECTION (Amending WSR 12-08-060, filed 4/3/12, effective 
5/4/12) 


WAC 479-05-060 Methods of construction. All construction using 
((FHA)) transportation improvement board funds shall be advertised, 
competitively bid and contracted, except: 

(1) Utility and railroad relocations and adjustments; 

(2) Government force work; 

(3) Work eligible from the small works roster; and 

(4) Local agencies may be otherwis xempt from bidding require- 
ments if so authorized by an applicable statute contained in chapter 
86277. 392224. 394,23)" OE B2 RCW 


[Statutory Authority: Chapter 47.26 RCW. WSR 12-08-060, § 479-05-060, 
filed 4/3/12, effective 5/4/12; WSR 07-18-050, § 479-05-060, filed 
8/30/07, effective 9/30/07. Statutory Authority: Chapters 47.26 and 
47.66 RCW. WSR 99-24-038, § 479-005-060, filed 11/23/99, effective 
12/24/99.] 
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AMENDATORY SECTION (Amending WSR 12-08-060, filed 4/3/12, effective 
5/4/12) 


WAC 479-05-080 Standard specifications. The current edition of 
the Standard Specifications for Road, Bridge, and Municipal Construc- 
tion ( (ee-equivetent;)) will be used as the standard for design and 
construction of board funded projects. 


[Statutory Authority: Chapter 47.26 RCW. WSR 12-08-060, § 479-005-080, 
filed 4/3/12, effective 5/4/12; WSR 07-18-050, § 479-05-080, filed 
8/30/07, effective 9/30/07. Statutory Authority: Chapters 47.26 and 
47.66 RCW. WSR 99-24-038, § 479-005-080, filed 11/23/99, effective 
12/24/99.] 


AMENDATORY SECTION (Amending WSR 12-08-060, filed 4/3/12, effective 
5/4/12) 


WAC 479-05-100 Utility adjustments or relocations. Utility ad- 
justments or relocations may be reimbursed using the following crite- 
ria: 


(1) If it is a direct cost for utility adjustments that are owned 
by the local government; 
(2) If the utility provider owns the property in fee title; or 
(3) If the utility franchise agreement requires the local agency 
to pay for those utility adjustments or relocations required by state 
or local government. 
Upgrading of utilities is not eligible for reimbursement by 
((#EA)) transportation improvement board funds. 
If the proposed work will cause a significant change in scope, 
the agency must seek board approval. 


[Statutory Authority: Chapter 47.26 RCW. WSR 12-08-060, § 479-005-100, 
filed 4/3/12, effective 5/4/12; WSR 07-18-050, § 479-05-100, filed 
8/30/07, effective 9/30/07. Statutory Authority: Chapters 47.26 and 
47.66 RCW. WSR 99-24-038, § 479-05-100, filed 11/23/99, effective 
12/24/99.] 


AMENDATORY SECTION (Amending WSR 12-08-060, filed 4/3/12, effective 
5/4/12) 


WAC 479-05-120 Street illumination and traffic control devices. 
Traffic control devices for an approved project may be purchased and 
installed under RCW 35.22.620(3), 35.23.352(1), and 36.77.065(3) by: 
(1) The contractor for the construction phase of the project; or 

(2) Local agency employees. 

(($HA)) Transportation improvement board funds may be used in the 
costs to underground service connections for street illumination and 
traffic signal services within the approved project scope. 


[Statutory Authority: Chapter 47.26 RCW. WSR 12-08-060, § 479-005-120, 
filed 4/3/12, effective 5/4/12; WSR 07-18-050, § 479-05-120, filed 
8/30/07, effective 9/30/07. Statutory Authority: Chapters 47.26 and 
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47.66 RCW. WSR 99-24-038, § 479-05-120, filed 11/23/99, effective 
12/24/99.] 


AMENDATORY SECTION (Amending WSR 12-08-060, filed 4/3/12, effective 
5/4/12) 


WAC 479-05-130 Project landscaping and aesthetic improvements. 
Cost of landscaping and aesthetic improvements is limited to five per- 
cent of the total eligible construction contract amount. 
) Landscaping includes: 
) Cost of trees, shrubs, sod, and other plant material. 
) Top soil and bark. 
) Irrigation and tree grates. 
) 
) 
) 
) 


Labor for installation. 

Aesthetic improvement includes: 
Ornamental lighting. 
The local agency share of the cost of undergrounding of util- 


(c) Public art. 

(d) Special surfacing treatments (stamped concrete, pavers). 
(e) 

(3) 


Labor for installation. 


Items not considered landscaping or aesthetic improvements 
are: 


(a) Erosion control treatments. 

(b) Wetland mitigation (plantings) required by federal or state 
regulations. 

(c) Property restoration. 

(d) Landscaping integral to safety performance of active trans- 
portation separation/buffers. 

(e) Landscaping and aesthetic improvements (except cost of under- 
grounding utilities) when the project is located within zoned or plan- 
ned central business center/district. 

(f£) Landscaping contributing to speed management treatments (such 
as, but not limited to: Traffic circles, chicanes, lane shifts, median 
refuge areas, or added vertical friction to induce slower speed selec- 
tion, etc.). 

Requests for increases in landscaping and related costs are sub- 
ject to WAC 479-005-201, 479-05-202, and 479-05-203. Landscaping costs 
in excess of the five percent limit may be paid for by funding sources 
other than TIB funds. 


[Statutory Authority: Chapter 47.26 RCW. WSR 12-08-060, § 479-005-130, 
filed 4/3/12, effective 5/4/12; WSR 07-18-050, § 479-05-130, filed 
8/30/07, effective 9/30/07. Statutory Authority: Chapters 47.26 and 
47.66 RCW. WSR 99-24-038, § 479-05-130, filed 11/23/99, effective 
12/24/99.] 


AMENDATORY SECTION (Amending WSR 12-08-060, filed 4/3/12, effective 
5/4/12) 


WAC 479-05-131 Mitigation costs and limitations. Mitigation 
costs may include: 
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(1) Sound walls/berms: Unless required by specific regulations, 
TIB will not participate in this cost. 
(2) Superfund sites: TIB funds will not participate in the cost 
of cleanup. 

(3) Bridges: Bridge designs exceeding the most cost effective ar 
not eligible for participation. 

(4) Wetlands: Mitigation in excess of what is required by federal 
or state requirements is not eligible to be reimbursed. 

((#EA)) (5) Stormwater treatment: Treatment in excess of what is 
required by federal or state requirements is not eligible to be reim- 
bursed. 

Transportation improvement board funds may not be used for exces- 
Sive design, mitigation beyond federal or state requirements, or other 
unusual project features. 


[Statutory Authority: Chapter 47.26 RCW. WSR 12-08-060, § 479-05-131, 
filed 4/3/12, effective 5/4/12; WSR 07-18-050, § 479-05-131, filed 
8/30/07, effective 9/30/07.] 


AMENDATORY SECTION (Amending WSR 12-08-060, filed 4/3/12, effective 
5/4/12) 


WAC 479-05-140 Acquisition of rights of way. Right of way for 
board funded projects shall be acquired in accordance with chapters 
8.26 RCW and 468-100 WAC. Reimbursement of right of way acquisition 
costs are eligible within the design phase of the project. 
At bid advertisement phase, right of way acquisitions should be 
completed and certified. If all right of way cannot be certified, the 
local agency must have possession and use agreements for the remaining 
parcels. 
If under any circumstances right of way purchased with board 
funds is subsequently sold or transferred to a nontransportation pur- 
pose, the proceeds of the sale or equivalent value shall be placed in 
the local agency's appropriate transportation fund and expended solely 
for street or road improvement purposes. 


[Statutory Authority: Chapter 47.26 RCW. WSR 12-08-060, § 479-05-140, 
filed 4/3/12, effective 5/4/12; WSR 07-18-050, § 479-05-140, filed 
8/30/07, effective 9/30/07. Statutory Authority: Chapters 47.26 and 
47.66 RCW. WSR 99-24-038, § 479-05-140, filed 11/23/99, effective 
12/24/99.] 


AMENDATORY SECTION (Amending WSR 12-08-060, filed 4/3/12, effective 
5/4/12) 


WAC 479-05-170 Reimbursement of engineering costs. Design and 
construction engineering costs eligible for reimbursement are limited 
to ((thist7)) 30 percent, or ((twerty)) 20 percent if funded as con- 
struction ready, of the approved contract bid amount ( (;—pHis—eests 
desigreoted—as—construction—ether)). 

Surveying and materials testing costs, even if they are part of 
the contract costs, are considered part of construction engineering 
and are subject to the ( (€Hi*¥ty)) 30 percent limit or ((twesty)) 20 
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percent limit if funded as construction ready. Exceptions to the 

( (thity)) 30 percent engineering limit, or ((#wernty)) 20 percent en- 

gineering limit if funded as construction ready, may be considered for 
small city projects when an unforeseen issue arises that is beyond the 
control of the local agency. The local agency may request an increase 

through WAC 479-005-202 processes. 


[Statutory Authority: Chapter 47.26 RCW. WSR 12-08-060, § 479-005-170, 
filed 4/3/12, effective 5/4/12; WSR 07-18-050, § 479-05-170, filed 
8/30/07, effective 9/30/07. Statutory Authority: Chapters 47.26 and 
47.66 RCW. WSR 99-24-038, § 479-05-170, filed 11/23/99, effective 
12/24/99.] 


AMENDATORY SECTION (Amending WSR 07-18-050, filed 8/30/07, effective 
9/30/07) 


WAC 479-05-201 When an agency may request an increase in TIB 
funds. Local agencies may request an increase in funds at ((the 
Bid,)) or during the construction phase, and project closeout ((pha-— 
ses)). 


[Statutory Authority: Chapter 47.26 RCW. WSR 07-18-050, § 479-05-201, 
filed 8/30/07, effective 9/30/07.] 


AMENDATORY SECTION (Amending WSR 07-18-050, filed 8/30/07, effective 
97/30/07) 


WAC 479-05-202 How an agency requests an increase in TIB funds. 
Increases in TIB funds may be requested by the lead local agency and 
submitted to TIB staff through the ( (6i¢ eutherization form er)) upda- 
ted cost estimate form or change order form. 

The executive director will consider increase requests up to the 
levels in WAC 479-01-060. 

Increase requests above the executive director administrative au- 
thority require board action. The local agency may be asked to prepare 
and make a presentation to the board justifying the increase. 


[Statutory Authority: Chapter 47.26 RCW. WSR 07-18-050, § 479-005-202, 
filed 8/30/07, effective 9/30/07.] 


AMENDATORY SECTION (Amending WSR 07-18-050, filed 8/30/07, effective 
9/30/07) 


WAC 479-05-203 Criteria the board and the executive director use 
when reviewing increase requests. The board and executive director 
will consider the following when reviewing increase requests: 

(1) Whether the granting of the request will obligate funding be- 
yond an acceptable level or will adversely affect authorized funds 
previously approved by the board. 

(2) Whether the request would fund expansion of the scope of work 
beyond that approved at design phase. 
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(3) Whether the local agency should have anticipated an increase 
would be necessary at the outset of the project. 

(4) Requests for increases at construction approval phase will 
take priority over other phase requests. 

(5) Local agency funding partner ability to contribute to the in- 
creased costs. 

(6) Other criteria on a case-by-case basis. 


[Statutory Authority: Chapter 47.26 RCW. WSR 07-18-050, § 479-005-203, 


filed 8/30/07, effective 9/30/07.] 


OTS-4338.1 


AMENDATORY SECTION (Amending WSR 07-18-050, filed 8/30/07, effective 
9/30/07) 


WAC 479-06-010 Transportation improvement board ((sixteen)) 10- 
year financial plan. The board will update its ((S#xteen)) 10-year 
financial plan at the beginning of each fiscal year. The financial 
plan will include estimated revenue to be available for new project 
starts in the ensuing biennium based on forecast council's revenue 
forecast. Other factors included are fund balance, bond debt, interest 
revenue, legislative appropriation, projected expenditures by program, 
and any other issues that may impact new project starts. 


[Statutory Authority: Chapter 47.26 RCW. WSR 07-18-050, § 479-06-010, 
filed 8/30/07, effective 9/30/07.] 


NEW SECTION 


WAC 479-006-095 Ineligibility of an agency. (1) The board may 
determine an agency is ineligible to apply for future project applica- 
tions if there is a finding an agency has withdrawn or canceled a 
grant award and has spent transportation improvement board funds. 

(2) The board may determine the number of grant award cycles be- 
fore reinstating agency eligibility. 


[] 


OTS-4339.1 


AMENDATORY SECTION (Amending WSR 13-20-087, filed 9/30/13, effective 
10/31/13) 


WAC 479-10-011 Small city pavement preservation and sidewalk ac- 
count additional uses. If available, funds from the small city pave- 
ment preservation and sidewalk account may be provided to small cities 
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to match federal funding provided for local government federal aid of 


transportation ( (;~en a fiest ecome/fisst served basis) ). 


[Statutory Authority: Chapter 47.26 RCW. WSR 13-20-087, § 479-10-011, 
filed 9/30/13, effective 10/31/13; WSR 10-14-027, § 479-10-011, filed 
6/28/10, effective 7/29/10; WSR 08-21-005, § 479-10-011, filed 
10/2/08, effective 11/2/08.] 


AMENDATORY SECTION (Amending WSR 08-21-005, filed 10/2/08, effective 
11/2/08) 


WAC 479-10-122 Qualification for the small city preservation 
program—Pavement condition ratings. To qualify for funding in the 
current program year, a city's pavement condition rating must be less 
than four years old on or by the application date. 

For the cities' convenience, TIB staff will conduct all pavement 
condition ratings on a rotational basis every four years. ( (Ehe 


[Statutory Authority: Chapter 47.26 RCW. WSR 08-21-005, § 479-10-122, 
filed 10/2/08, effective 11/2/08.] 


AMENDATORY SECTION (Amending WSR 08-21-005, filed 10/2/08, effective 
11/2/08) 


WAC 479-10-150 Project phases for the small city preservation 
program. Small city preservation program projects will have three 
phases. Each phase will require specific documentation as described 
below and each phase must be approved before the applicant agency is 
eligible to receive the related funding: 
(1) Application phase - The city shall submit an application form 
as well as documentation showing route and treatment plan. 

(2) Design and construction phase - TIB will provide documents 
for the city to sign and return. The city must submit the following 
agreements where utilized: 


(a) Fuel tax agreement ( (texeept—i?# sesvieces—are provided by 


Js 
b) Rights of entry agreement (if applicable). 
) Consultant agreement (if applicable). 


3) Project closeout phase - All necessary project cost documen- 
tation must be received prior to final payment. 


[Statutory Authority: Chapter 47.26 RCW. WSR 08-21-005, § 479-10-150, 
filed 10/2/08, effective 11/2/08. ] 
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AMENDATORY SECTION (Amending WSR 12-08-060, filed 4/3/12, effective 
5/4/12) 


WAC 479-10-170 Small city federal match funding eligibility and 
application. Cities may request federal matching funds for projects 
that meet TIB eligibility requirements for small city preservation 
program funding as described in WAC 479-10-120 and 479-10-121. A TIB 
funding application form must be submitted to apply for match funding. 

( (FRe-execeutive—directer may award mateh _funding_en—a_ ftrst—eeme; 
c 4 ; cor, blished in WAC 4979-14215 ; 
erwise—set bythe beard ) ) 


[Statutory Authority: Chapter 47.26 RCW. WSR 12-08-060, § 479-10-170, 
filed 4/3/12, effective 5/4/12; WSR 10-14-027, § 479-100-170, filed 
6/28/10, effective 7/29/10.] 


AMENDATORY SECTION (Amending WSR 13-20-087, filed 9/30/13, effective 
10/31/13) 


WAC 479-10-300 Intent of the arterial preservation program. The 
intent of the arterial preservation program is to aid urban cities 
with low assessed property valuation to preserve arterial pavement. 


[Statutory Authority: Chapter 47.26 RCW. WSR 13-20-087, § 479-10-300, 
filed 9/30/13, effective 10/31/13. ] 


AMENDATORY SECTION (Amending WSR 13-20-087, filed 9/30/13, effective 
10/31/13) 


WAC 479-10-320 Projects eligible for arterial preservation pro- 
gram funds. Eligible roadway projects are: 

(1) ( (FReexevements)) Preservation on city-owned federally classi- 
fied ((artesr+e+s)) routes; or 

(2) City-owned federal arterial functional classification 
projects within cities qualifying for urban designation upon the next 
federal census ( (+—erg 

; f ; pii 
; 2 oe aes posal es pera lo =o ee fe 

apprevat teexpend board funds)). 


[Statutory Authority: Chapter 47.26 RCW. WSR 13-20-087, § 479-10-320, 
filed 9/30/13, effective 10/31713.] 


OTS-4340.2 
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AMENDATORY SECTION (Amending WSR 12-08-060, filed 4/3/12, effective 
5/4/12) 


WAC 479-14-111 Who is eligible to receive urban program funding. 
Eligible agencies are: 
(1) Counties that have an urban area; and 

(2) Incorporated cities with a population of ( (#+ve—heusand) ) 
5,000 or more. For the purposes of determining population, cities may 
include the population of any state correctional facility located 
within the city. Agencies exceeding population of ( (#+ve—heuseand) ) 
5,000 are eligible pending designation as a federal urban area follow- 
ing the next federal census ( (+—end 


+43) -Feanspertatieon benefitedisteiets)). 

Generally, the eligible agency will be designated as the project 
lead. However, the executive director may designate another agency as 
lead in the best interest of project completion or for convenience to 
both parties. 


[Statutory Authority: Chapter 47.26 RCW. WSR 12-08-060, § 479-14-111, 
filed 4/3/12, effective 5/4/12; WSR 07-18-050, § 479-14-111, filed 
8/30/07, effective 9/30/07.] 


AMENDATORY SECTION (Amending WSR 18-08-068, filed 4/2/18, effective 
5/3/18) 


WAC 479-14-121 What projects are eligible for urban program 
funding. Eligible projects are: 
(1) Improvements on federally classified ((asrteri+ets)) routes; 
(2) Within a city qualifying for urban designation upon the next 
federal census (( j j j 
functional etassifieation)); or 
(3) Within the urban ((g¥ewth)) area in counties. 
( (Amy ebean—street that +s net _fnetionalty etessified atthe 
£ 5 ; cad 1 £ 1 al E: ; , 
apprevat te-_expend board funds) ) 

Sidewalks with five feet minimum clear width are required on both 
sides of the arterial unless a deviation is granted under WAC 
479-14-200. 


[Statutory Authority: Chapter 47.26 RCW. WSR 18-08-068, § 479-14-121, 
filed 4/2/18, effective 5/3/18; WSR 12-08-060, § 479-14-121, filed 
4/3/12, effective 5/4/12; WSR 07-18-050, § 479-14-121, filed 8/30/07, 
effective 9/30/07.] 


AMENDATORY SECTION (Amending WSR 22-07-023, filed 3/9/22, effective 
4/9/22) 


WAC 479-14-131 Award criteria for the urban program. The board 
establishes the following criteria for use in evaluating urban program 
grant applications: 

(1) Mobility improvements - Includes system connectivity, im- 
proves flow of vehicles and freight, and extends or completes corridor 
for network connections. 
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(2) Physical condition - Includes pavement, structural, and geo- 
metric design features of the arterial. 
(3) Growth and development improvements - Provides or improves 


access to urban centers, economic development, supports annexation 
agreements, and increases residential density. 

(4) Safety improvements - Addresses crash or severity reduction, 
( (e+Himimotier)) reduction of roadway hazards, ((ee*ereects)) reduction 
of roadway deficiencies, and eliminates or reduces railroad at-grade 
crossing hazards. 

(5) Sustainability - Improves mode accessibility, reduces or 
eliminates water detention, supports native vegetation, and encourages 
energy reduction technology and use of recycled materials, or increa- 
ses the lifecycle of the facility. 
(6) Constructability - Demonstrates a strong likelihood to ach- 
ieve full funding, obtain permits, acquire right of way, and reach 
construction within the timelines established in WAC 479-05-211. 


[Statutory Authority: Chapter 47.26 RCW. WSR 22-07-023, § 479-14-131, 
filed 3/9/22, effective 4/9/22; WSR 12-08-060, § 479-14-131, filed 
4/3/12, effective 5/4/12; WSR 07-18-050, § 479-14-131, filed 8/30/07, 
effective 9/30/07.] 


AMENDATORY SECTION (Amending WSR 15-22-052, filed 10/29/15, effective 
11/29/15) 


WAC 479-14-225 What is not eligible on state highways under the 
small city ((arterial)) preservation program? State highways in small 
cities are not eligible for preservation projects inside the curb 
face. 


[Statutory Authority: Chapter 47.26 RCW. WSR 15-22-052, § 479-14-225, 
filed 10/29/15, effective 11/29/15.] 


AMENDATORY SECTION (Amending WSR 15-22-052, filed 10/29/15, effective 
11/29/15) 


WAC 479-14-231 Award criteria for the small city arterial pro- 
gram. The board establishes the following criteria for use in evalu- 
ating small city arterial program grant applications: 

( (4)—Comciiecn-of-sosface; 


comme y eeds 
+9} Sustainable designe 
He j i =) ) 
(1) Economic vitality - Improves central business district, con- 
sidering all users. 
(2) Physical condition - Includes pavement, structural, and geo- 


metric design features of the arterial. 
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(3) Safety improvements - Addresses crash or severity reduction, 
reduction of roadway hazards, reduction of roadway deficiencies, and 
eliminates or reduces railroad at-grade crossing hazards. 

(4) Sustainability - Improves mode accessibility, reduces or 

eliminates water detention, supports native vegetation, and encourages 
energy reduction technology and use of recycled materials or increases 
the lifecycle of the facility. 

(5) Constructability - Demonstrates a strong likelihood to ach- 
ieve full funding, obtain permits, acquire right of way, and reach 
construction within the timelines established in WAC 479-05-211. 


[Statutory Authority: Chapter 47.26 RCW. WSR 15-22-052, § 479-14-231, 
filed 10/29/15, effective 11/29/15; WSR 12-08-060, § 479-14-231, filed 
4/3/12, effective 5/4/12.] 


AMENDATORY SECTION (Amending WSR 22-07-023, filed 3/9/22, effective 
4/9/22) 


WAC 479-14-411 Who is eligible to receive active transportation 
program funding. Each of the subprograms has separate criteria for 
agency eligibility as follows: 

(1) Urban active transportation program agency eligibility: 

(a) Incorporated cities with a population of 5,000 and over. 


(b) ( (Eneorporated cities with a _pepubation tess than 37000 whiten 


+e}+)) Counties with a federally designated urban area. 
(2) Small city active transportation program agency eligibility: 
Incorporated cities with a population under 5,000. 


[Statutory Authority: Chapter 47.26 RCW. WSR 22-07-023, § 479-14-411, 
filed 3/9/22, effective 4/9/22; WSR 12-08-060, § 479-14-411, filed 
4/3/12, effective 5/4/12.] 


AMENDATORY SECTION (Amending WSR 22-07-023, filed 3/9/22, effective 
4/9/22) 


WAC 479-14-421 What projects are eligible for active transporta- 
tion program funding. Minimum project requirements for each subpro- 
gram are as follows: 

(1) Urban active transportation program project eligibility: 

(a) Must be on or related to a ( (##meticonett+y)) federally classi- 
fied route; and 

(b) Primary purpose of the project is transportation and not rec- 
reation. 

(2) Small city active transportation program project eligibility: 

(a) The project must be located on or related to a street within 
the TIB designated arterial system; and 

(b) Primary purpose of the project is transportation and not rec- 
reation. 

For both of the subprograms, TIB does not participate in the cost 
for right of way acquisitions. 
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effective 5/4/12.] 


AMENDATORY SECTION 


4/9/22) 


(Amending WSR 22-07-023, 


WSR 13-24-092, 


Issue 23-08 WSR 23-08-032 


S 479-14-421, 
4-421, filed 
filed 4/3/12, 


S 479-1 
§ 479-14-421, 


060, 


filed 3/9/22, effective 


WAC 479-14-431 Award criteria for the active transportation pro- 


gram. 
ating 


The board establ 
( (st+dewet) ) 
for both urban and smal 


active 


transporta 


ishes the following criteria for use in evalu- 
tion program grant applications 


l city active 


transportation projects: 


(1) Safety improvement - Projects that address hazard mitigation 
and crash reduction. 

(2) Mobility access - Projects that improve or provide access to 
facilities including, but not limited to: 

(a) Schools; 

(b) Public buildings; 

(c) Central business districts; 

(d) Medical facilities; 

(e) Activity centers; 

(£) High density housing (including senior housing); 

(g) Transit facilities; 

(3) Completes or extends existing active transportation facili- 
ties. 

(4) Completes or extends sidewalks to facilities listed in sub- 
section (2) of this section that are identified in local agency late- 
comer agreements. The local agency must agree to collect the latecomer 
fee at the time of development and place the fee in its transportation 
improvement program. 

(5) Local support - Addresses local needs and is supported by the 
local community. 

(6) Constructability - Demonstrates a strong likelihood to reach 
construction within the timelines established in WAC 479-05-211. 

(7) Sustainability - Right sizing sidewalk or shared use path 
width and material type, provides hardscaping and native plantings, 


addresses low impac 


[Statutory 
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/15, effective 


land" is land 


OTS-3751.2 
AMENDATORY SECTION (Amending WSR 15-04-039, filed 1/27 
2/27/15) 

WAC 365-190-030 Definitions. (1) "Agricultural 


primarily devote 


cul 


tural, floricul 


d to the commercial production of horticultural, viti- 


or of berries, 
t to the excise tax imposed by RCW 84.33.100 
finfish in upland hatcheries, or livestock, 


jec 


commercial] 
referred to in this chapter as agricul 


grain, 


Significance for agricul 


tural production. 
tural reso 


tural, dairy, apiary, vegetable, or animal products 
hay, straw, turf, seed, Christma 
through 84.33.140, 
and that has long-term 
These lands are 
urce lands to distin- 


s trees not sub- 


guish between formally designated lands, and other lands used for ag- 


ricultural 


recharging effect on aquifers 
where an aquifer 
contamination that 
susceptible to reduced recharge. 


purposes. 
(2) "City" means any city or town, 


(3) “Eritical 


including a code city. 


aquifer recharge areas" are areas with a critical 


used for potable water, 
that is a source of drinking water is vulnerable to 


including areas 


would affect the potability of the water, or is 


(4) "Critical areas" include the following: 
(a) Wetlands; 


(b) Areas with a critical 


potable water, referred to in this chapter 
charge areas; 
(c) Fish and wildlife habitat conservation areas; 
(d) Frequently flooded areas; and 
(e) Geologically hazardous areas. 
(5) "Erosion hazard areas" are those areas containing soils 


which, 


may 


term. 


according to the United Sta 
ral Resources Conservation Service 
Significant erosion. 
sion-prone areas and channel migra 
(6) (a) "Fish and wil 


reduce the likelihood that the species 


These areas may include, but are not 
able ecological systems, communities, and habita 


as critical 


recharging effect on aquifers used for 


tion zones. 
dlife habitat conservation areas" are areas 
that serve a critical role in sustaining needed habita 
for the functional integrity of the ecosystem, 


will persis 
limited to, 


aquifer re- 


tes Department of Agriculture Natu- 
Soil Survey Program, may experience 
Erosion hazard areas also include coastal ero- 


ts and species 
and which, if altered, 
t over the long 


rare or vulner- 


t or habitat elements 


including seasonal ranges, breeding habitat, winter range, and move- 


men 


t corridors; 
species richness. 


portant habitats 
(b) "Habita 
life habita 


(c) "Fish a 


and areas with high rela 
Counties and cit 


an 
ts 


cou 
nd 


d species. 


tive popula 
ies may also designa 


tion density or 


te locally im- 


of local importance" designated as fish and wild- 


nties and cities. 


t conservation areas include those areas found to be local- 
ly important by 


wildlife habitat conservation areas" does not in- 


clude such artificial features or construc 


sys 


por 


Certified on 5/1 


tems, irrigat 
ditches that lie 


ion 


infrastructure, irriga 


t district or 
(7) “Forest 


within the boundaries of, 


an 


land" 
long-term commercial timber produc 
ly and practical 


irrigation district or 


ts as irrigat 
tion canals, 
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84.33.140, and that has long-term commercial significance. These lands 
are referred to in this chapter as forest resource lands to distin- 
guish between formally designated lands, and other lands used for for- 
estry purposes. 

(8) "Frequently flooded areas" are lands in the flood plain sub- 
ject to at least a one percent or greater chance of flooding in any 
given year, or within areas subject to flooding due to high groundwa- 
ter. These areas include, but are not limited to, streams, rivers, 
lakes, coastal areas, wetlands, and areas where high groundwater forms 
ponds on the ground surface. 

(9) "Geologically hazardous areas" are areas that because of 
their susceptibility to erosion, sliding, earthquake, or other geolog- 
ical events, are not suited to siting commercial, residential, or in- 
dustrial development consistent with public health or safety concerns. 
(10) "Landslide hazard areas" are areas at risk of mass movement 
due to a combination of geologic, topographic, and hydrologic factors. 
(11) "Long-term commercial significance" includes the growing ca- 
pacity, productivity, and soil composition of the land for long-term 
commercial production, in consideration with the land's proximity to 
population areas, and the possibility of more intense uses of land. 
Long-term commercial significance means the land is capable of produc- 
ing the specified natural resources at commercially sustainable levels 
for at least the ( (4wenty-yeas)) 20-year planning period, if adequate- 
ly conserved. Designated mineral resource lands of long-term commer- 
cial significance may have alternative post-mining land uses, as pro- 
vided by the Surface Mining Reclamation Act, comprehensive plan and 
development regulations, or other laws. 
(12) "Mine hazard areas" are those areas directly underlain by, 
adjacent to, or affected by mine workings such as adits, tunnels, 
drifts, or air shafts. 

(13) "Mineral resource lands" means lands primarily devoted to 
the extraction of minerals or that have known or potential long-term 


commercial significance for the extraction of minerals. 

(14) "Minerals" include gravel, sand, and valuable metallic sub- 
stances. 

(15) "Natural resource lands" means agricultural, forest and min- 
eral resource lands which have long-term commercial significance. 

(16) "Public facilities" include streets, roads, highways, side- 


walks, street and road lighting systems, traffic signals, domestic wa- 
ter systems, storm and sanitary sewer systems, parks and recreational 
facilities, and schools. 

(17) "Public services" include fire protection and suppression, 
law enforcement, public health, education, recreation, environmental 
protection, and other governmental services. 
(18) "Seismic hazard areas" are areas subject to severe risk of 
damage as a result of earthquake induced ground shaking, slope fail- 
ure, settlement, soil liquefaction, debris flows, lahars, or tsunamis. 
(19) "Species of local importance" are those species that are of 
local concern due to their population status or their sensitivity to 
habitat alteration or that are game species. 
(20) "Urban growth" refers to growth that makes intensive use of 
land for the location of buildings, structures, and impermeable surfa- 
ces to such a degree as to be incompatible with the primary use of 
such land for the production of food, other agricultural products, or 
fiber, or the extraction of mineral resources. Urban growth typically 
requires urban governmental services. "Characterized by urban growth" 
refers to land having urban growth located on it, or to land located 


Certified on 5/19/2023 [f 56 ] WSR Issue 23-08 - Permanent 


Washington State Register, 


Issue 23-08 


WSR 23-08-037 


in relationship to an area with urban growth on it as to be appropri- 


ate for urban growth. 

(21) "Volcanic hazard areas" 
clastic flows, lava flows, 
mudflows, or rel 

(22) "Watercourse" as defined in WAC 220-66 


shall include areas subject 
and inundation by debris flows, lahars, 


ated flooding resulting from volcanic act 


ivi 
Q0(154). 


0-03 


(23) “Wellhead protection area (WHPA)" mean 


S protec 


to pyro- 


tive areas as- 


sociated with public drinking water sources es 


tablished by wa 


ter sys- 


tems and approved or assigned by the s 


tate departmen 


t of heal 


th. 


(24) "Wetland" or "wetlands" means areas 
saturated by surface water or groundwa 
sufficient to support, and 
a prevalence of vegetation typical 
soil conditions. Wetlands generally inclu 
Similar areas. Wetlands do not include those art 
tentionally created from nonwetland sites, 
detention facilities, wastewater treatment facil 
landscape amenities, or those wetlands created a 
that were unintentionally created as a result of 
road, street, or highway. However, wetlands may 
cial wetlands intentionally crea 
conversion of wetlands, if permi 
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WAC 365-190-040 Process. (1) 


of natural resource lands and crit 
among several in the overall growth managemen 
outlined in subsections (4) and (5) 


tp 
of this sect 


rocess. These 


ion comprise a 


of the future, and that vision gives direction 
form of specific goals and objectives. Under the 
the first steps coincided with 
through the comprehensive planning process. 

(2) The act required preliminary classifica 


to the steps in 
the timin 
development of the larger vision 


act, 


of natural resource lands and 
Counties and cities planning under the act were 
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Legal challenges to some updates have led to clarifications of the on- 
going review and update requirements in RCW 36.70A.130, and the proc- 
ess for implementing those requirements. The process description and 
recommendations in this section incorporate those clarifications and 
describe both the initial designation and conservation or protection 
of natural resource lands and critical areas, as well as subsequent 
local actions to amend those designations and provisions. 
(4) Classification is the first step in implementing RCW 
36.70A.170 and requires defining categories to which natural resource 
lands and critical areas will be assigned. 

(a) Counties and cities are encouraged to adopt classification 
schemes that are consistent with federal and state classification 
schemes and those of adjacent jurisdictions to ensure regional consis- 
tency. Specific classification schemes for natural resource lands and 
critical areas are described in WAC 365-190-050 through 365-190-130. 
(b) State agency classification schemes are available for specif- 
ic critical area types, including the wetlands rating systems for 
eastern and western Washington from the Washington state department of 
ecology, the priority habitats and species categories and recommenda- 
tions from the Washington state department of fish and wildlife, and 
the high quality ecosystem and rare plant categories and listings from 
the department of natural resources, natural heritage program. The 
Washington state department of natural resources provides significant 
information on geologic hazards and aquatic resources that may be use- 
ful in classifying these critical areas. Not all areas classified by 
state agencies must be designated, but such areas may be likely candi- 
dates for designation. WAC 365-195-915 provides guidance when depart- 
ing from science-based recommendations. 

(5) Designation is the second step in implementing RCW 
36.70A.170. 

(a) Pursuant to RCW 36.70A.170, natural resource lands and criti- 
cal areas must be designated based on their defined classifications. 
For planning purposes, designation establishes: 

(i) The classification scheme; 

(ii) The distribution, location, and extent of the uses of land, 
where appropriate, for agriculture, forestry, and mineral extraction; 
and 


(iii) The general distribution, location, and extent of critical 
areas. 

(b) Inventories and maps should indicate designations of natural 
resource lands and critical areas. In circumstances where critical 
areas cannot be readily identified, these areas should be designated 
by performance standards or definitions, so they can be specifically 
identified during the processing of a permit or development authoriza- 
tion. 


(c) Designation means, at a minimum, formal adoption of a policy 
statement, and may include further legislative action. Designating in- 
ventoried lands for comprehensive planning and policy definition may 
be less precise than subsequent regulation of specific parcels for 
conservation and protection. 
(d) Successful achievement of the natural resource industries 
goal set forth in RCW 36.70A.020 requires the conservation of land 
base sufficient in size and quality to maintain and enhance those in- 
dustries, and the development and use of land use techniques that dis- 
courage uses incompatible to the management of designated lands. 

(e) Mineral resource lands especially should be designated as 
close as possible to their likely end use areas, to avoid losing ac- 
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term; and to retain supporting agricultural businesses, such as pro- 
cessors, farm suppliers, and equipment maintenance and repair facili- 
ties. 


(6) Counties and cities may further classify additional agricul- 
tural lands of local importance. Classifying additional agricultural 
lands of local importance should include, in addition to general pub- 
lic involvement, consultation with the board of the local conservation 
district and the local committee of the farm service agency. It may 
also be useful to consult with any existing local organizations mar- 
keting or using local produce, including the boards of local farmers 
markets, school districts, other large institutions, such as hospi- 
tals, correctional facilities, or existing food cooperatives. 

These additional lands may include designated critical areas, 
such as bogs used to grow cranberries or farmed wetlands. Where these 
lands are also designated critical areas, counties and cities planning 
under the act must weigh the compatibility of adjacent land uses and 
development with the continuing need to protect the functions and val- 
ues of critical areas and ecosystems. 


[Statutory Authority: RCW 36.70A.050, 36.70A.190. WSR 10-22-103, § 
365-190-050, filed 11/2/10, effective 12/3/10; WSR 10-03-085, § 
365-190-050, filed 1/19/10, effective 2/19/10. Statutory Authority: 
RCW 36.70A.050. WSR 91-07-041, § 365-190-050, filed 3/15/91, effective 
4/15/91.] 


AMENDATORY SECTION (Amending WSR 10-03-085, filed 1/19/10, effective 
2/19/10) 


WAC 365-190-060 Forest resource lands. (1) In classifying 
((and)), designating and de-designating forest resource lands, coun- 
ties must ( (apereach—the-cffert—as—_a_ecounty-wide—or +regicnat peecess) ) 
conduct a comprehensive countywide analysis consistent with WAC 
365-190-040(10). Counties and cities should not review forest resource 
lands designations solely on a parcel-by-parcel basis. Counties and 
cities must have a program for the transfer or purchase of development 
rights prior to designating forest resource lands in urban growth 
areas. Cities are encouraged to coordinate their forest resource lands 
designations with their county and any adjacent jurisdictions. ((Ceun- 
ties—and -ities—sheould net review forest _resouree _tandsdesignaticas 
setet;en—a-_pareet-by-parect basis-) ) 

(2) Lands should be designated as forest resource lands of long- 
term commercial significance based on three factors: 

(a) The land is not already characterized by urban growth. To 
evaluate this factor, counties and cities should use the criteria con- 
tained in WAC 365-196-310. 

(b) The land is used or capable of being used for forestry pro- 

duction. To evaluate this factor, counties and cities should determine 
whether lands are well suited for forestry use based primarily on 
their physical and geographic characteristics. 
Lands that are currently used for forestry production and lands 
that are capable of such use must be evaluated for designation. The 
landowner's intent to either use land for forestry or to cease such 
use is not the controlling factor in determining if land is used or 
capable of being used for forestry production. 
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(e) Other factors to consider when classifying potential mineral 
resource lands should include thr aspects of mineral resource lands: 

(i) The ability to access needed minerals may be lost if suitable 
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The effects of proximity to population areas and the possi- 
uses of the land in both 


the short and long- 


term, as indicated by the following: 

(A) General land use patterns in the area; 

(B) Availability of utilities, including water supply; 

(C) Surrounding parcel sizes and surrounding uses; 

(D) Availability of public roads and other public services; and 

(E) Subdivision or zoning for urban or small lots. 

(iii) Energy costs of transporting minerals. 

(4) Designation of mineral resource lands. 

(a) Counties and cities must designate known mineral deposits so 
that access to mineral resources of long-term commercial significance 
is not knowingly precluded. Priority land use for mineral extraction 
should be retained for all designated mineral resource lands. 

(b) In designating mineral resource lands, counties and cities 
should determine if adequate mineral resources are available for pro- 
jected needs from currently designated mineral resource lands. 

(c) Counties and cities may consult with the department of trans- 
portation and the regional transportation planning organization to de- 


termine proje 
tion projects 
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both surface and groundwater resources, because these waters often re- 
charge wetlands, streams and lakes. 

(3) Counties and cities are encouraged to develop a coordinated 
regional critical areas protection program that combines interjuris- 
dictional cooperation, public education, incentives to promote volun- 
tary protective measures, and regulatory standards that serve to pro- 
tect these critical areas. 

(4) Counties and cities should designate critical areas by using 
maps and performance standards. 

(a) Maps may benefit the public by increasing public awareness of 
critical areas and their locations. County and city staff may also 
benefit from maps which provide a useful tool for determining whether 
a particular land use permit application may affect a critical area. 
However, because maps may be too inexact for regulatory purposes, 
counties and cities should rely primarily on performance standards to 
protect critical areas. Counties and cities should apply performance 
standards to protect critical areas when a land use permit decision is 
made. 


(b) Counties and cities should clearly state that maps showing 
known critical areas are only for information or illustrative purpo- 
ses. 


[Statutory Authority: RCW 36.70A.050 and 36.70A.190. WSR 10-03-085, § 
365-190-080, filed 1/19/10, effective 2/19/10. Statutory Authority: 
RCW 36.70A.050. WSR 91-07-041, § 365-190-080, filed 3/15/91, effective 
4/15/91.] 


AMENDATORY SECTION (Amending WSR 10-03-085, filed 1/19/10, effective 
2/19/10) 


WAC 365-190-090 Wetlands. (1) The wetlands of Washington state 
are fragile ecosystems that serve a number of important beneficial 
functions. Wetlands assist in reducing erosion, siltation, flooding, 
ground and surface water pollution, and provide wildlife, plant, and 
fisheries habitats. Wetlands destruction or impairment may result in 
increased public and private costs and property losses. 
(2) In designating wetlands for regulatory purposes, counties and 
cities must use the definition of wetlands in RCW 36.70A.030. Counties 
and cities are requested and encouraged to make their actions consis- 
tent with the intent and goals of "protection of wetlands," Executive 
Orders 89-10 and 90-04 as they existed on September 1, 1990. Addition- 
ally, counties and cities should consider wetlands protection guidance 
provided by the department of ecology, including the management recom- 
mendations based on the best available science, mitigation guidance, 
and provisions addressing the option of using wetland mitigation 
banks. 

(3) Wetlands rating systems. Wetland functions vary widely. 

(a) When designating wetlands, counties and cities should use a 
rating system that evaluates the existing wetland functions and values 
to determine what functions must be protected. 
(b) In developing wetlands rating systems, counties and cities 
should consider using the wetland rating system developed jointly by 
the department of ecology and the United States Army Corps of Engi- 
neers. 


H- 
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effect of hydrogeological susceptibility to contamination and the con- 
tamination loading potential. High vulnerability ((+s)) may be indica- 
ted by hydrogeological conditions that facilitate degradation, partic- 
ularly where combined with land uses that contribute, or may poten- 
tially contribute, directly or indirectly to contamination that may 
degrade groundwater ( (;—and bydeegectegic—eonditieons that _‘facititate 
degqradetien)). Low vulnerability ((+s)) may be indicated by the combi- 
nation of hydrogeological conditions that do not facilitate degrada- 
tion and land uses that do not contribute, or are not likely to con- 
tribute, contaminants that will degrade groundwater ( (;—ard by hydre- 
geetegie—_conditions_thatde net _— facittatedegradation)). Hydrological 
conditions may include those induced by limited recharge of an aqui- 
fer. Reduced aquifer recharge from effective impervious surfaces may 
result in higher concentrations of contaminants than would otherwise 
occur. 
(a) To characterize hydrogeologic susceptibility of the recharge 
area to contamination, counties and cities may consider the following 
physical characteristics: 

(i) Depth to groundwater; 

(ii) Aquifer properties such as hydraulic conductivity, gradi- 
ents, and size; 

(iii) Soil (texture, permeability, and contaminant attenuation 
properties); 
(iv) Characteristics of the vadose zone including permeability 
and attenuation properties; and 

(v) Other relevant factors. 

(b) The following may be considered to evaluate vulnerability 
based on the contaminant loading potential: 

(i) General land use; 

(ii) Waste disposal sites; 

(iii) Agriculture activities; 
(iv) Well logs and water quality test results; 
( 
( 
( 


v) Proximity to marine shorelines; and 

vi) Other information about the potential for contamination. 

4) A classification strategy for aquifer recharge areas should 
be to maintain the quality, and if needed, the quantity of the ground- 
water, with particular attention to recharge areas of high suscepti- 
bility. 

(a) In recharge areas that are highly vulnerable, studies should 
be initiated to determine if groundwater contamination has occurred. 
Classification of these areas should include consideration of the de- 
gree to which the aquifer is used as a potable water source, feasibil- 
ity of protective measures to preclude further degradation, availabil- 
ity of treatment measures to maintain potability, and availability of 
alternative potable water sources. 

(b) Examples of areas with a critical recharging effect on aqui- 
fers used for potable water may include: 

(i) Recharge areas for sole source aquifers designated pursuant 
to the Federal Safe Drinking Water Act; 
(ii) Areas established for special protection pursuant to a 
groundwater management program, chapters 90.44, 90.48, and 90.54 RCW, 

and chapters 173-100 and 173-200 WAC; 

(iii) Areas designated for wellhead protection pursuant to the 
Federal Safe Drinking Water Act; 

(iv) Areas near marine waters where aquifers may be subject to 
saltwater intrusion; and 
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(v) Other areas meeting the definition of "areas with a critical 
recharging effect on aquifers used for potable water" in these guide- 
lines. 

(c) Some aquifers may also have critical recharging effects on 
streams, lakes, and wetlands that provide critical fish and wildlife 
habitat. Protecting adequate recharge of these aquifers may provide 
additional benefits in maintaining fish and wildlife habitat conserva- 
tion areas. 


[Statutory Authority: RCW 36.70A.050 and 36.70A.190. WSR 10-03-085, § 
365-190-100, filed 1/19/10, effective 2/19/10.] 


AMENDATORY SECTION (Amending WSR 10-03-085, filed 1/19/10, effective 
2/19/10) 


WAC 365-190-110 Frequently flooded areas. ( (Hrequentt;fleeded 
areas~)) Flood plains and other areas subject to flooding perform im- 


portant hydrologic functions and may present a risk to persons and 
property. 

(1) Classifications of frequently flooded areas should include, 
at a minimum, the 100-year flood plain designations of the Federal 
Emergency Management Agency and the National Flood Insurance Program. 

(2) Counties and cities should consider the following when desig- 
nating and classifying frequently flooded areas: 

(a) Effects of flooding on human health and safety, and to public 
facilities and services; 

(b) Available documentation including federal, state, and local 
laws, regulations, and programs, local studies and maps, and federal 
flood insurance programs, including the provisions for urban growth 
areas in RCW 36.70A.110; 

(c) The future flow flood plain, defined as the channel of the 
stream and that portion of the adjoining flood plain that is necessary 
to contain and discharge the base flood flow at build out; 
(d) The potential effects of tsunami, high tides with strong 
winds, sea level rise, and extreme weather events, including those po- 
tentially resulting from global climate change; 

(e) Greater surface runoff caused by increasing impervious surfa- 


ces. 


[Statutory Authority: RCW 36.70A.050 and 36.70A.190. WSR 10-03-085, $ 
365-190-110, filed 1/19/10, effective 2719710.) 


AMENDATORY SECTION (Amending WSR 10-03-085, filed 1/19/10, effective 
2/19/10) 


WAC 365-190-120 Geologically hazardous areas. (1) ((GSeetegieal- 
~)) Geologically hazardous areas include areas sus- 
ceptible to erosion, sliding, earthquake, or other geological events. 
They pose a threat to the health and safety of citizens when incompat- 
ible commercial, residential, or industrial development is sited in 
areas of significant hazard. 
(2) Some geological hazards can be reduced or mitigated by engi- 
neering, design, or modified construction or mining practices so that 
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(f) Areas potentially unstable as a result of rapid stream inci- 
sion, stream bank erosion, and undercutting by wave action, including 
stream channel migration zones; 

(g) Areas that show evidence of, or are at risk from snow ava- 
lanches; 

(h) Areas located in a canyon or on an active alluvial fan, pres- 
ently or potentially subject to inundation by debris flows or cata- 
strophic flooding; and 
(i) Any area with a slope of ((fe¥*t¥)) 40 percent or steeper and 
with a vertical relief of ((#e8)) 10 or more feet except areas com- 
posed of bedrock. A slope is delineated by establishing its toe and 
top and measured by averaging the inclination over at least ((#e8)) 10 
feet of vertical relief. 

(7) Seismic hazard areas must include areas subject to severe 
risk of damage as a result of earthquake induced ground shaking, slope 
failure, settlement or subsidence, soil liquefaction, surface fault- 
ing, or tsunamis. Settlement and soil liquefaction conditions occur in 
areas underlain by cohesionless soils of low density, typically in as- 
sociation with a shallow groundwater table. One indicator of potential 
for future earthquake damage is a record of earthquake damage in the 
past. Ground shaking is the primary cause of earthquake damage in 
Washington, and ground settlement may occur with shaking. The strength 
of ground shaking is primarily affected by: 

(a) The magnitude of an earthquake; 

(b) The distance from the source of an earthquake; 

(c) The type or thickness of geologic materials at the surface; 


and 


(d) The type of subsurface geologic structure. 

(8) Other geological hazard areas: 

(a) Volcanic hazard areas must include areas subject to pyroclas- 
tic flows, lava flows, debris avalanche, or inundation by debris 
flows, lahars, mudflows, or related flooding resulting from volcanic 
activity. 

(b) Mine hazard areas are those areas underlain by, adjacent to, 
or affected by mine workings such as adits, gangways, tunnels, drifts, 
or air shafts. Factors which should be considered include: Proximity 
to development, depth from ground surface to the mine working, and 
geologic material. 


[Statutory Authority: RCW 36.70A.050 and 36.70A.190. WSR 10-03-085, $ 
365-190-120, filed 1/19/10, effective 2/19/10.] 


AMENDATORY SECTION (Amending WSR 10-03-085, filed 1/19/10, effective 
2/19/10) 


WAC 365-190-130 Fish and wildlife habitat conservation areas. 

(1) "Fish and wildlife habitat conservation" means land management for 
maintaining populations of species in suitable habitats within their 
natural geographic distribution so that the habitat available is suf- 
ficient to support viable populations over the long term and isolated 
subpopulations are not created. Fish and wildlife habitat conservation 
areas do not include such artificial features or constructs as irriga- 
tion delivery systems, irrigation infrastructure, irrigation canals, 
or drainage ditches that lie within the boundaries of and are main- 
tained by a port district or an irrigation district or company. This 


Certified on 5/19/2023 [ 73 ] WSR Issue 23-08 - Permanent 


does not mean maintaining all 
t does mean not degrading or reducing populations or habitats so 
they are no longer viable over the long term. 
should engage in cooperative planning and coordination 
] term population viability. 
Fish and wildlife habitat conservation areas contribute to the 

ty and occur on both publicly and privately owned 

these areas iS an important part of land use plan- 
urban growth area bounda- 
incentive-based land conservation and 


but i 
that 


long 


lands. 


ries, 


state's biodiversit 
Designating 
ning for appropriat 
open space corridors, 


Washington State Register, 


individual 


stewardship programs. 


(2) 
(a) 


Fish and wildlife habi 
considered for classification and 
Areas where endangered, 


have a primary association; 


(b) Habitats and species of local importance, 
cally; 

(c) Commercial and recreational 

(d) Kelp and eelgrass beds; herring, 
spawning areas; 

(e) Naturally occurring ponds under 
submerged aquatic beds 

(£) Waters of the state; 

(g) Lakes, ponds, streams, 
governmental or tribal entity; and 

(h) State natural area preserves, 
areas, and state wildlife areas. 

(3) When classifying and designating these areas, 
cities must include the best avail 


(a) 
(i) 


G 
@ 


tions between 


development densiti 


and 


Issue 23-08 


s of all 


species at all 


WSR 23-08-037 


times, 


Counties and cities 


to help assure 


es, 


ta 


t conservation areas 
designation include: 


threatened, 


as 


shellfish areas; 


ter 365-195 WAC. 
ounties and cities shoul 


lable science, 


smelt, 


( (twenty) ) 


that must be 


and sensitive species 


determined lo- 


and other forage fish 


20 acres and their 
that provide fish or wildlife habitat; 


and rivers planted with game fish by a 


natural resource conservation 


counties and 


as described in chap- 


ld consider the following: 


reating a system of fish and wildlife habitat with connec- 


larger habita 


t blocks and 


open spaces, 


open space corridor planning where appropriate; 
tivity in such areas including presence of 


(ii) 


roads and level 
be appropriate 


(iii) 
which also 


Level of human act 


Protectin 
includes 


(iv) 


of recreation type 
for certain areas and habitats); 
g riparian ecosystems including salmonid habitat, 
marine nearshore areas; 


integrating with 


(passive or active recreation may 


Evaluating land uses surrounding ponds and fish and wildlife 


habitat conservation 
conversely, 


(v) 


compatibl 


(b) 
(i) 


(ii) 


E 
e 
C 
P 


a 


areas 


stablishin 
uses from habitat 
ounties an 


] 


ecoregion 
(iii 


) 


biodiversity; 


tion 

servation 
(4) 
(a) 


cities sh 


ments where federal and st 
tive species have a primary association and which, 


duce the likelihood that the species will persist over the long term. 


to regulatory met 


areas. 


C areas; 


d cities may also consider 
otential for restoring lost an 
Potential for designating areas import 
and 

Establishing or enhancing non 
thods to protect fish and wildlife habitat con- 


Sources and methods. 


E 


ndangered, 


that may negatively impact 
that may contribute positively to their function; 
g buffer zones aroun 


d these areas 


the fol 


these areas, or 


to separate in- 


Llowing: 


d impaired sal 
tant for local and 


lmonid habitat; 


regulatory approaches in addi- 


threatened and sensitive species. 


Counties and 


ould identify and classify seasonal ranges and habitat ele- 


Certified on 5/19/2023 


tate listed endangered, 


Pye 


aE 


WSR Issue 


threatened and sensi- 


altered, may re- 


23-08 - Permanent 


Washington State Register, Issue 23-08 


Counties and cities ((skevtd)) must con 


partment of fish and wildlife. Recovery 


WSR 23-08-037 


sult current information on 
priority habitats and species identified by the Washington state de- 
plans and management recommen- 


dations for many of these species are available from the Unites States 
Marine Fisheries Service and 


Fish and Wildlife Service, the National 


the Washington state department of fish 


ington state department of natural reso 
gram, and aquatic resources program. 

(b) Habitats and species areas of 
cities should identify, classify and de 
tats and species. Counties and cities ( 
information on priority habitats and sp 
ington state department of fish and wil 


species information includes endangered, 


cies, but also includes candidate speci 
unique species and habitats. While thes 
Washington state department of fish and 
sidered by counties and cities as they 


provide assistance with identifying and mapping important habitat 


areas at various landscape peer eey Simi 


and wildlife. Additional in- 
formation that must be consulted is ((atse)) available from the Wash- 
urces, natural heritage pro- 


local importance. 


Counties and 


Signate locally important habi- 
(shevtd)) must consult current 
ecies identified by the Wash- 
dlife. Priority habitat and 


threatened and sensitive spe- 


es and other vulnerable and 

e priorities are those of the 
wildlife, they should be con- 
include the best available sci- 
ence. The Washington state department of fish and wildlife can also 


arly, the Washingt 


partment of natural resources' natural 
@)) includes a list of high quality ecol 
and rare plants that must be consulted. 
(c) Shellfish areas. All public an 
itable for shellfish harvest shall be 
unties and cities should consider bot 
shellfish areas. Counties and cities sh 
ate department of health classificati 


su 


heritage program ( 


ton state de- 


(ean—previde 


logical communities and systems 


d private tidelands or bedlands 
classified as critical areas. 

h commercial and recreational 
ould consider the Washington 

on of commercial and recrea- 


tablished pursuant to chapter 90.72 RCW 
sification of critical shellfish areas. 

(d) Kelp and eelgrass beds; herrin 
spawning areas. Counties and cities mus 
beds, identified by the Washington stat 
ces and the department of ecology. Thou 


and other forage fish spawning times an 
220-110-240 through 220-110-271. 

(e) Naturally occurring ponds unde 
submerged aquatic beds that provide fis 


d be given to the 


tional shellfish growing areas to determine th xisting condition of 
these areas. Further consideration shoul 
ty of these areas to contamination. Shel 


vulnerabili- 


lfish protection districts es- 


shall be included in the clas- 


g, smelt and other 


forage fish 


t classify kelp and eelgrass 
e department of natural resour- 


gh not an inclusive inventory, 
locations of kelp and eelgrass beds are compiled in the Washington 
coastal atlas published by the department of ecology. Herring, smelt 


d locations are out 


lined in WAC 


r ( (wenty)) 20 acres and their 


h or wildlife habi 


tat. Natural- 


ly occurring ponds do not include ponds deliberately designed and cre- 
tention facilities, wastewater 


ated from dry sites, such as canals, de 


than three years duration) and landscap 
occurring ponds may include those artif 


mitted by a regulatory authority. 
(£) Waters of the state. 


lakes, rivers, ponds, streams, inland w 
waters, and all other surface waters an 


treatment facilities, farmponds, temporary construction ponds (of less 


e amenities. However, naturally 
icial ponds intentionally cre- 
ated from dry areas in order to mitigate conversion of ponds, if per- 


(1) Waters of the state are defined in RCW 90.48.020 and include 


aters, underground waters, salt 
d ( (weter—eovusses)) watercour- 
ses in Washington. Stream types are classified in Title 222 WAC, the 


Certified on 5/19/2023 [ 75 ] 


WSR Issue 23-08 - Permanent 


Washington State Register, 


forest practices regulations. 
fication system established in WAC 222-1] 
Counties and cit 


the state. 
222-16-030 or 222-16-031 


CON Sta 


te department of nat 


(interim) 
tural resources maps of 


shoul 


L6-03 


ld not 


Issue 23-08 


WSR 23 


-08-037 


Counties and cities may use the classi- 
0 to classify waters of 
ties using the water types defined in WAC 
rely solely on Washing- 
these stream types 


for purposes of regulating land uses or establishing stream buffers. 


(ii) 


Counties and cities that use the stream 


typing system devel- 


oped by the department of natural resources should develop a process 


to verify actual stream conditions, 
te fish passage barriers by conducting 


ca 


cation of all intermitten 

during the wet season mont 

cally. 
(iii) 


identify f] 


ths of October 


a fie] 


ow alterations, 
d visit. 


Counties and cities may consider the following 


and lo- 
Field verifi- 
t or nonfish bearing streams should occur 

to March or as determined lo- 


factors when 


classifying waters of the state as fish and wildlife habitat conserva- 


tion areas: 


threat 


local import 


tat manipulat 


cance; 


that are incompatible wit 


ters of the state. 


tened or sensi- 


tion 


th 


and rivers planted with game fish. 


(A) Species present which are endangered, 
tive, and other species of concern; 
(B) Species present which are sensitive to habit 
(e.g., priority habitats and species program); 
(C) Historic presence of species of 
(D) Existing surrounding land uses 
salmonid habitat; 
(E) Presence and size of riparian ecosystems; 
(F) Existing water rights; and 
(G) The intermittent nature of some wat 
(g) Lakes, ponds, streams, 
This includes game fish planted in these wat 
ces of a federal, state, local, or 


priority fish species 
of fish and wildlife. 
(h) State natural 


areas, and state wildlife 
resource conservation 
the department of n 
established, 
and wildlife, 
for each county. 

(i) Salmonid h 
mendations found in 
recovery office). Coun 


which 


abitat 


areas ar 
atural resources. 
and managed by the Washin 
provides information about state wildlife areas 


areas. 


area preserves, 


natural 
Natural area 
defined, 


Count 


ies an 


the United States Departmen 


State wil 


stablished, 


ter bodies under the auspi- 
tribal program or which supports 
as identified by the Washington state department 


resource conservation 
preserves and natural 
and managed by 
ldlife areas are defined, 


gton state department of fish 


d cities should consider recom- 


salmon recovery plans 
ties and cities 


(s 


the governor's salmon 


may use information prepared by 


ice, National Marine Fish 


ment of fish and wildlife, 


fice, and the Puget Sound partnership 


store salmonid habitat. 


[Statutory Authority: RCW 36.70A.050 and 36.70A.190. 


365-190-130, 


OTS-3750.1 


Certified on 5/19/2023 


filed 1/19/10, 


t of the Interior Fish and Wildlife Serv- 
ries Service, the Washington state depart- 
the state recreation and conservation of- 
to designate, protect and re- 
WSR 10-03-085, § 
effective 2/19/10.] 
[ 76 ] WSR Issue 23-08 - Permanent 


Washington State Register, Issue 23-08 WSR 23-08-037 


AMENDATORY SECTION (Amending WSR 01-08-056, filed 4/2/01, effective 
5/37/01) 


WAC 365-195-900 Background and purpose. (1) Counties and cities 
planning under RCW 36.70A.040 are subject to continuing review and 
evaluation of their comprehensive land use plan and development regu- 
lations. ( (BHves; five-yeasts)) Periodically, they must take action to 
review and revise their plans and regulations, if needed, to ensure 
they comply with the requirements of ( (the—Groeweh—Meonagement Act) ) 
RCW 36.70A.130. 

(2) Counties and cities must include the "best available science" 
when developing policies and development regulations to protect the 
functions and values of critical areas and must give "special consid- 
eration" to conservation or protection measures necessary to preserve 
or enhance anadromous fisheries. RCW 36.70A.172(1). The rules in WAC 
365-195-900 through 365-195-925 are intended to assist counties and 
cities in identifying and including the best available science in new- 
ly adopted policies and regulations and in this periodic review and 
evaluation and in demonstrating they have met their statutory obliga- 
tions under RCW 36.70A.172(1). 
(3) The inclusion of the best available science in the develop- 
ment of critical areas policies and regulations is especially impor- 
tant to salmon recovery efforts, and to other decision-making affect- 
ing threatened or endangered species. 

(4) These rules are adopted under the authority of RCW 36.70A.190 
(4) (b) which requires the department of ( (eemmenid+y,—trade,—andeeo- 
nemtie—devetepment)) commerce (department) to adopt rules to assist 


counties and cities to comply with the goals and requirements of the 
Growth Management Act. 


[Statutory Authority: RCW 36.70A.190 (4) (b). WSR 01-08-056, § 
365-195-900, filed 4/2/01, effective 5/3/01; WSR 00-16-064, § 
365-195-900, filed 7/27/00, effective 8/27/00. ] 


AMENDATORY SECTION (Amending WSR 00-16-064, filed 7/27/00, effective 
8/27/00) 


WAC 365-195-905 Criteria for determining which information is 
the "best available science." (1) This section provides assessment 
criteria to assist counties and cities in determining whether informa- 
tion obtained during development of critical areas policies and regu- 
lations constitutes the "best available science." 

(2) Counties and cities may use information that local, state or 
federal natural resource agencies have determined represents the best 
available science consistent with criteria set out in WAC 365-195-900 
through 365-195-925. The department will ( (make—avaitebie—atiist ef 


)) work with state 
agencies to identify resources that meet the criteria for best availa- 
ble science. Such information should be reviewed for local applicabil- 
itys 


(3) The responsibility for including the best available science 
in the development and implementation of critical areas policies or 
regulations rests with the legislative authority of the county or 
city. ((Heweves;)) Cities and counties must conduct a best available 
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(5) Scientific information can be produced only through a valid 
scientific process. To ensure that the best available science is being 
included, a county or city should consider the following: 

(a) Characteristics of a valid scientific process. In the context 
of critical areas protection, a valid scientific process is one that 


produces reliable information useful in understanding the consequences 


of a local government's regula 
cal areas policies and development regulations tha 
ions and values of critical 
ther information received during the public par 
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to be expec 


ted in a valid sci- 


Peer review. The information has been critically reviewed by 


other persons who are qualified scientific experts in that scientific 


discipline. The criticism of the peer reviewers has been addressed by 
the proponents of the information. Publication in a refereed scientif- 
ic journal usually indicates that the information has been appropri- 
ately peer-reviewed. 

2. Methods. The methods that were used to obtain the information 
are clearly stated and able to be replicated. The methods are standar- 
dized in the pertinent scientific discipline or, if not, the methods 
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have been appropriately peer-reviewed to assure their reliability and 
validity. 

3. Logical conclusions and reasonable inferences. The conclusions 
presented are based on reasonable assumptions supported by other stud- 
ies and consistent with the general theory underlying the assumptions. 
The conclusions are logically and reasonably derived from the assump- 
tions and supported by the data presented. Any gaps in information and 
inconsistencies with other pertinent scientific information are ade- 
quately explained. 

4. Quantitative analysis. The data have been analyzed using ap- 
propriate statistical or quantitative methods. 

5. Context. The information is placed in proper context. The as- 
sumptions, analytical techniques, data, and conclusions are appropri- 
ately framed with respect to the prevailing body of pertinent scien- 
tific knowledge. 

6. References. The assumptions, analytical techniques, and con- 
clusions are well referenced with citations to relevant, credible lit- 
erature and other pertinent existing information. 


(b) Common sources of scientific information. Some sources of in- 
formation routinely exhibit all or some of the characteristics listed 
in (a) of this subsection. Information derived from one of the follow- 
ing sources may be considered scientific information if the source 
possesses the characteristics in Table 1. A county or city may consid- 
er information to be scientifically valid if the source possesses the 
characteristics listed in (a) of this subsection. The information 
found in Table 1 provides a general indication of the characteristics 
of a valid scientific process typically associated with common sources 
of scientific information. 


CHARACTERISTICS 
Table 1 Logical 
conclusions 
& 
Peer reasonable Quantitative 
SOURCES OF SCIENTIFIC INFORMATION review Methods inferences analysis Context | References 


A. Research. Research data collected and analyzed as part 
of a controlled experiment (or other appropriate methodology) to X X X X X X 
test a specific hypothesis. 


B. Monitoring. Monitoring data collected periodically 
over time to determine a resource trend or evaluate a X X Y X X 
management program. 


C. Inventory. Inventory data collected from an entire 
population or population segment (e.g., individuals in a plant or 


! i : x X Y X X 
animal species) or an entire ecosystem or ecosystem segment 
(e.g., the species in a particular wetland). 
D. Survey. Survey data collected from a statistical sample 
from a population or ecosystem. X X Y X X 
E. Modeling. Mathematical or symbolic simulation or 
representation of a natural system. Models generally are used to x x x x x x 


understand and explain occurrences that cannot be directly 
observed. 


F. Assessment. Inspection and evaluation of site-specific 
information by a qualified scientific expert. An assessment may X X X X 
or may not involve collection of new data. 


G. Synthesis. A comprehensive review and explanation of 
pertinent literature and other relevant existing knowledge by a X X X X X 
qualified scientific expert. 


H. Expert Opinion. Statement of a qualified scientific 
expert based on his or her best professional judgment and 
experience in the pertinent scientific discipline. The opinion may 
or may not be based on site-specific information. 


X X X 


X= characteristic must be present for information derived to be considered scientifically valid and reliable 
Y= presence of characteristic strengthens scientific validity and reliability of information derived, but is not essential to ensure scientific validity and 
reliability 
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mation or incomplete scientific informat 
city's critical areas, leading to uncertainty abou 


and land uses could lead 


to harm of 


crit 


infor- 


ical areas 


ion relating to a county's or 


which development 
or uncertainty 


about the risk to critical area function of permitting development, 
counties and cities should use the following approach: 

((+4+)) (a) A "precautionary or a no risk approach," in which de- 
velopment and land use activities are strictly limited until the un- 


certainty is sufficiently resolved; and 

((+24)) (b) As an interim approach, an effective adaptive manage- 
ment program that relies on scientific methods to evaluate how well 
regulatory and nonregulatory actions achieve their objectives. Manage- 
ment, policy, and regulatory actions are treated as experiments that 
are purposefully monitored and evaluated to determine whether they ar 
effective and, if not, how they should be improved to increase their 
effectiveness. An adaptive management program is a formal and deliber- 
ate scientific approach to taking action and obtaining information in 


the face of uncertainty. To effectively implement an adaptive manage- 


ment program, 


tion of new information 


Cc 


( e>) ) 
( >) ) 


oun 


t program; 


(ii) Change course based on the results and in 
that resolves uncertain 


ties; 


ties and cities should be willing to: 
(i) Address funding for the research component of the 
adaptive managemen 


terpreta- 
and 


((te+)) (iii) Commit to the appropriate time frame and scale nec- 
essary to reliably evaluate regulatory and nonregulatory actions af- 
fecting critical areas protection and anadromous fisheries. 

(2) Ongoing permit implementation monitoring and adaptive manage- 
ment. 

(a) In addition to the use of formal scientific approaches to 


monitoring and adaptive management program as an interim approach as 


described above, 


the depar 


tment recommends coun 


ties and cities develop 


and maintain ongoing monitoring and adaptive management procedures to 


ensure implemen 


ta 


tion of critical area regu 


lations 


is efficient and 


effec 


tive. 


Count 


ies and cit 


ies should consul 


t departmen 


t guidance 


documents for informa 


tion. 


(b) 


Steps in developing permit implemen 


tation 


monitoring and 


adaptive management programs include: 


(i) Determining the reasons for monitoring; 

(ii) Establishing key objectives and study questions; 
(iii) Designing the monitoring program; 

(iv) Determining the monitoring time frame; and 

(v 


) Evaluating results and making recommendations. 


[Statutory A 
365-195-920, 


OTS-3853.4 
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AMENDATORY SECTION 


2/19/10) 


WAC 365-196-010 Background. 
legislature provided a new framework for land use planning and 
regulation of development in Washington state. 
response to problems associated with uncoordinated and un 
lack of common goals in the conservation and the wise 
The problems in 
overcrowding, 


the 


growth and a 
of our lands. 
lution, school 
lands. 
(1) 
(a) 


contain. 
(b) 


(c) 


Major features of th 
A requirement that coun 
rates of growth and the cities wi 
and development regulations u 
to be covered by this requirement, 


A set of common goals to guid 
sive plans and development regulations. 
The concept that 
involving early and continuous public participation, 
locus of decision-making at the 
requirements of the act. 


Issue 23-08 
filed 1/19/10 


WSR 23-08-037 


effective 


1 


Through the Growth Management Ac 


The act was enacted 
planned 


cluded increased traffic congestion, 
urban sprawl, and the loss of rural 


pol- 


ude: 

populations and 
thin them adopt comprehensive plans 
nder the act. Other counties can choose 
thereby including the cities they 


e act's framework incl 
ties with specified 


the development of comprehen- 


the process should be a "bottom up" effort, 


with the central 
bounded by the goals and 


local leve] 


1 


(da) Requirements for the locally developed plans to be internally 
consistent, consistent with ( (eeumey-wide)) countywide planning poli- 
cies and multicounty planning policies, and consistent with the plans 
of other counties and cities where there are common borders or related 
regional issues. 

(e) A requirement that development regulations adopted to imple- 
ment the comprehensive plans be consistent with such plans. 

(f£) The principle that development and the providing of public 
facilities and services needed to support development should occur 
concurrently. 

(g) A determination that planning and plan implementation actions 
should address difficult issues that have resisted resolution in the 
past, such as: 

(i) The timely financing of needed infrastructure; 


(ii) 


(iii) 
urban services; 
(iv) 


(v) 


(vi) 
areas. 
(h) 


The siting 
The designati 
mineral resource lands; 

The designation and protection of environmental 


A determina 


O 


Providing adequate and affordable housing for all economic 
segments of the population; 
Concentrati 


ng growth in urban areas, provided with adequate 


f essential public facilities; 


on and conservation of agricultural, forest, and 


1 


ly critical 


ene 


ly address these multi 


process as a common 


un 


simultaneous- 
development 


on that comprehensive planning can 
ple issues by focusing on the land 
derlying factor. 


(i) 


An inten 


tion 


tha 


t economic development b 


ncouraged and fos- 


tered within the planning and regulatory scheme established for manag- 
ing growth. 

(j) A recognition that the act is a fundamental building block of 
regulatory reform. The state and local government have invested con- 
siderable resources in an act that should serve as the integrating 
framework for other land use related laws. 
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(k) A desire to recognize the importance of rural areas and pro- 
vide for rural economic development. 

(1) A requirement that counties and cities must periodically re- 
view and update their comprehensive plans and development regulations 
to ensure continued compliance with the goals and requirements of the 
act. 


(2) The pattern of development established in the act. The act 
calls for a pattern of development that consists of different types of 
land uses existing on the landscape. These types generally include ur- 
ban land, rural land, resource lands, and critical areas. Critical 
areas exist in rural, urban, and resource lands. Counties and cities 
must designate lands in these categories and develop policies govern- 
ing development consistent with these designations. The act estab- 
lishes criteria to guide the designation process and to guide the 
character of development in these lands. 

(3) How the act applies to existing developed areas. The act is 
prospective in nature. It establishes a framework for how counties and 
cities plan for future growth. In many areas, the pattern called for 
in the act is a departure from the pattern that existed prior to the 
act. As a consequence, areas developed prior to the act may not clear- 
ly fit into the pattern of development established in the act. In ru- 
ral areas, comprehensive plans developed under the act should find lo- 
cally appropriate ways to recognize these areas without allowing these 
patterns to spread into new undeveloped areas. In urban areas, compre- 
hensive plans should find locally appropriate ways to encourage rede- 
velopment of these areas in a manner consistent with the pattern of 
development envisioned by the act. 


[Statutory Authority: RCW .36.70A.050 and 36.70A.190. WSR 10-03-085, $ 
365-196-010, filed 1/19/10, effective 2/19/10.] 


AMENDATORY SECTION (Amending WSR 10-22-103, filed 11/2/10, effective 
ay LOY 


WAC 365-196-030 Applicability. (1) Where these guidelines ap- 
ply. 

(a) This chapter applies to all counties and cities that are re- 
quired to plan or choose to plan under RCW 36.70A.040. 

(b) WAC 365-196-830 addressing protection of critical areas ap- 
plies to all counties and cities, including those that do not fully 
plan under RCW 36.70A.040. 

(c) As of May 1, 2009, the following counties and cities within 
them are not required to fully plan under RCW 36.70A.040: Adams, Aso- 
tin, Cowlitz, Grays Harbor, Klickitat, Lincoln, Okanogan, Wahkiakum, 
Skamania, and Whitman. 

(2) Compliance with the procedural criteria is not a prerequisite 
for compliance with the act. This chapter makes recommendations for 
meeting the requirements of the act, it does not set a minimum list of 
actions or criteria that a county or city must take. Counties and cit- 
ies can achieve compliance with the goals and requirements of the act 
by adopting other approaches. 

(3) How the growth management hearings board use these guide- 
lines. The growth management hearings board must determine, in cases 
brought before them, whether comprehensive plans or development regu- 
lations are in compliance with the goals and requirements of the act. 
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When doing so, board must consider the procedural criteria contained 
in this chapter, but determination of compliance must be based on the 


act itself. 


(4) When a count 
ria. Counties and cit 


ty or city should consider the procedural crite- 
ties should consider these procedural criteria 


when amending or updating their comprehensive plans, development regu- 


lations or ((eeumey wide) ) 


countywide planning policies. Since adop- 


tion of the act, counties and cities 
of agreements and frameworks to collaboratively address issues of lo- 
cal concern and their responsibilities under the act. The procedural 
criteria do not trigger an independent obligation to revisit those 
agreements. Any local land use planning agreements should, where pos- 


sible, be construed 


and others have adopted a variety 


as consistent wi 


Changes to these procedural criteria 
review and update local plans and regulations to be consistent with 


these criteria. 


th these procedural criteria. 
do not trigger an obligation to 


[Statutory Authority: RCW 36.70A.050,.36.70A.190. WSR 10-22-103, $ 


365-196-030; filed 


365-196-030, filed 


AMENDATORY SECTION 
2/19/10) 


(Amending WSR 10- 


WAC 365-196-060 Goals. The ac 
goals in RCW 36.70A.020, plus the shoreline goal added in RCW 


36.70A.480(1). Counties and cit 
and development regulations to meet 


11/2/10, effective 12/3/10; WSR 10-03-085, $ 
1/19/10, effective 2/19/10. ] 


03-085, filed 1/19/10, effective 


t lists ((##+teen)) 13 overall 


ties should design comprehensive plans 


these goals. 


(1) This list of ( (#64*teen)) 14 goals is not exclusive. Counties 


and cities may adopt 


must be supplementary. They may no 


statutory goals. 
(2) Balancing 


ning goals of this chapter, 


t additional goal 


the goals in the act. 

(a) The act's goals are not listed in order of priority. The ul- 
timate burden and responsibility for planning, harmonizing the plan- 
and implementing a county's or city's fu- 


tension between the 


preted to allow a violation of statu 


s. However, these additional goals 
t conflict with the ( (#64*teen)) 14 


ture rests with that community. Differences in emphasis are expected 


from jurisdiction to jurisdiction. Although there may be an inherent 


act's goals, counties and cities must give some 
effect to all the goals. Balancing the act's goals must not be inter- 


tory requirements. Counties and 


cities should consider developing a 
it considered the planning goals 


hensive plan and development regulations. 


(b) When there 


written record demonstrating that 
during the development of the compre- 


is a conflict between the general planning goals 


and more specific requirements of the act, the specific requirements 


control. 


(c) In some cases, counties and 
outside their jurisdictional boundar 


ack. 
(d) Development 


t regulations mus 


requirements of the 


a comprehensive plan meets the statu 


cities may support activities 
ies in order to meet goals of the 


t be consistent with the goals and 
act and the comprehensive plan. In most cases, if 


tions consistent wi 
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[Statutory Authority: RCW 36.70A.050 and 36.70A.190. WSR 10-03-085, § 
365-196-060, filed 1/19/10, effective 2/19/10.] 


AMENDATORY SECTION (Amending WSR 10-03-085, filed 1/19/10, effective 
2/19/10) 


WAC 365-196-210 Definitions of terms as used in this chapter. 
The following are definitions which are not defined in RCW 36.70A.030 
but are defined here for purposes of the procedural criteria. 

1) "Act" means the Growth Management Act, as enacted in chapter 
17, Laws of 1990 Ist ex. sess., and chapter 32, Laws of 1991 sp. 

sess., state of Washington as amended. The act is codified primarily 
in chapter 36.70A RCW. 

(2) "Achieved density" means the density at which new development 
occurred in the planning period preceding the analysis required in ei- 
ther RCW 36.70A.130(3) or 36.70A.215. 

(3) "Adequate public facilities" means facilities which have the 
capacity to serve development without decreasing levels of service be- 
low locally established minimums. 

(4) "Affordable housing" means residential housing that is rented 
or owned by a person or household whose monthly housing costs, includ- 
ing utilities other than telephone, do not exceed ( (€hi*¥t¥)) 30 per- 
cent of the household's monthly income. 

(5) "Allowed densities" means the density, expressed in dwelling 
units per acre, allowed under a county's or city's development regula- 
tions when considering the combined effects of all applicable develop- 
ment regulations. 
(6) "Assumed densities" means the density at which future devel- 
opment is expected to occur as specified in the land capacity analysis 
or the future land use element. Assumed densities are also referred to 
in RCW 36.70A.110 as densities sufficient to permit the urban growth 
that is projected to occur. 
(7) "Concurrency" or "concurrent with development" means that ad- 
equate public facilities are available when the impacts of development 
occur, or within a specified time thereafter. This definition includes 
the concept of "adequate public facilities" as defined above. 

(8) "Consistency" means that no feature of a plan or regulation 
is incompatible with any other feature of a plan or regulation. Con- 
sistency is indicative of a capacity for orderly integration or opera- 
tion with other elements in a system. 

(9) "Contiguous development" means development of areas immedi- 
ately adjacent to one another. 

(10) "Coordination" means consultation and cooperation among ju- 
risdictions. 
(11) "Cultural resources" is a term used interchangeably with 

"lands, sites, and structures, which have historical or archaeological 
and traditional cultural significance." 
(12) "Demand management strategies" or "transportation demand 

management strategies" means strategies designed to change travel be- 
havior to make more efficient use of existing facilities to meet trav- 
el demand. Examples of demand management strategies can include strat- 
egies that: 

(a) Shift 

(b) Shift 


~ 


demand outside of the peak travel time; 
demand to other modes of transportation; 
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(c) Increase the average number of occupants per vehicle; 
(d) Decrease the length of trips; and 
(e) Avoid the need for vehicle trips. 
(13) "Domestic water system" means any system providing a supply 
of potable water which is deemed adequate pursuant to RCW 19.27.097 
for the intended use of a development. 
(14) "Ecosystem functions" are the products, physical and biolog- 
ical conditions, and environmental qualities of an ecosystem that re- 
S 
O 


sult from interactions among ecosystem processes and ecosystem struc- 
tures. Ecosystem functions include, but are not limited to, seques- 
tered carbon, attenuated peak streamflows, aquifer water level, re- 
duced pollutant concentrations in surface and ground waters, cool sum- 
mer in-stream water temperatures, and fish and wildlife habitats. 

(15) "Ecosystem values" are the cultural, social, economic, and 
ecological benefits attributed to ecosystem functions. 

(16) "Family day-care provider" is defined in RCW 43.215.010. It 
is a person who regularly provides child care and early learning serv- 
ices for not more than ((tweł=e)) 12 children. Children include both 
the provider's children, close relatives and other children irrespec- 
tive of whether the provider gets paid to care for them. They provide 
their services in the family living quarters of the day care provid- 
er's home. 

((+45+)) (7) "Financial commitment" means that sources of public 
or private funds or combinations thereof have been identified which 
will be sufficient to finance public facilities necessary to support 
development and that there is reasonable assurance that such funds 
will be timely put to that end. 

( (4+4+6+)) (18) "Growth Management Act" - See definition of "act." 

((+44-)) (19) "Historic preservation" or "preservation" is de- 
fined in the National Historic Preservation Act of 1966, as identifi- 
cation, evaluation, recordation, documentation, curation, acquisition, 
protection, management, rehabilitation, restoration, stabilization, 
maintenance, research, interpretation, conservation, and education and 
training regarding the foregoing activities or any combination of the 
foregoing activities. 

( (4+4+8+)) (20) "Lands, sites, and structures, that have histori- 
cal, archaeological, or traditional cultural significance" are the 
tangible and material evidence of the human past, aged ( (#+ft¥)) 50 
years or older, and include archaeological sites, historic buildings 
and structures, districts, landscapes, and objects. 

( (449+)) (21) "Level of service" means an established minimum ca- 
pacity of public facilities or services that must be provided per unit 
of demand or other appropriate measure of need. Level of service 
standards are synonymous with locally established minimum standards. 

((4+20+)) (22) "May," as used in this chapter, indicates an option 
counties and cities can take at their discretion. 

((@4-)) (23) "Mitigation" or "mitigation sequencing" means a 
prescribed order of steps taken to reduce the impacts of activities on 
critical areas. As defined in WAC 197-11-768, mitigation means: 

(a) Avoiding the impact altogether by not taking a certain action 
or parts of an action; 

(b) Minimizing impacts by limiting the degree or magnitude of the 
action and its implementation, by using appropriate technology, or by 
taking affirmative steps to avoid or reduce impacts; 

(c) Rectifying the impact by repairing, rehabilitating, or re- 
storing the affected environment; 
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Reducing or eliminating the impact over time by preservation 


and maintenance operations during the life of the action; 


(e) 


Compensating for the impact 


t by replacing, enhancing, or pro- 


viding substitute resources or environments; 


and/ 


Or 


(£) Monitoring the impa 


ct and 


taking appropriate corrective meas- 


ures. 


(24) "Must," as used in 
compliance with the act. 
as "shall." 


( 22) ) 


(25) "New fully cont 
proposed for location outside of 


this chapter, 


indicates a requirement 
It has the same meaning within this chapter 


for 


tained community" 
the existing designated urban growth 


is a development 


areas which is characterized by urban densities, uses, and services, 
and meets the criteria of RCW 36.70A.350. 

( (4+23+)) (26) "Planning period" means the ( (4wenty-yeear)) 20-year 
period (( Ww he 7 a 

)) 
starting on the relevant due date for the most recent periodic update 
specified in RCW 36.70A.130(5). 

((424+)) (27) "Public service obligations" means obligations im- 
posed by law on utilities to furnish facilities and supply service to 
all who may apply for and be reasonably entitled to service. 

( (+25+)) (28) "Regional transportation plan" means the transpor- 
tation plan for the regionally designated transportation system which 
is produced by the regional transportation planning organization. 

( (426+)) (29) "Regional transportation planning organization 
(RTPO)" means the voluntary organization conforming to RCW 47.80.020, 
consisting of counties and cities within a region containing one or 


more counties which have common transportation in 


((42+4-)) (30) "Rural 


lands" 


means all lands 


an urban growth area and are not designated as na 


having long-term commercial 


terests. 
which are not within 
tural resource lands 


Significance for production of agricultur- 


use 


facilities, in- 
d in the collection, 


or discharge of any waterborne 


com— 


On-site disposal facilities are only 


des 


igned to serve urban 


al products, timber, or the extraction of minerals. 
( (428+)) (31) "Sanitary sewer systems" means all 
cluding approved on-site disposal facilities, 
transmission, storage, treatment, 
waste, whether domestic in origin or a combination of domestic, 
mercial, or industrial waste. 
considered sanitary sewer systems if they ar 
densities. 
((4+29+)) (32) "Shall," as used in this chapter, 


quirement for compliance 
this chapter as "must." 
((4304+)) (33) "Should," 
advice of the department, 
pliance with the act. 
((434)) (84) "Solid wa 


fills and municipal 


( (432+) ) 


as used in 
but does not indicat 


ste hand] 
for the transfer or ultimate disposal 
incinerators. 
(35) "Sufficient 
that the comprehensive plan and d 


lan 


with the act. 


d 


It has the 


this chap 


indicates a re- 
same meaning within 


ter, indicates the 


a 


of solid wa 


capacity for 


vV 


lopment regul 


requirement for com- 


Ling facility" means any facility 


ste, including land 


development" means 
ations provide for 


the capacity necessary to accommodate all the growth in population and 
employment that is allocated to that jurisdiction through the process 
outlined in the ((eeumeyowide)) countywide planning policies. 

( (+33+)) (86) "Transportation facilities" includes capital fa- 
cilities related to air, water, or land transportation. 

((4~84-)) (37) "Transportation level of service standards" means a 
measure which describes the operational condition of the travel stream 
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and acceptable adequacy requirements. Such standards may be expressed 
in terms such as speed and travel time, freedom to maneuver, traffic 
interruptions, comfort, convenience, geographic accessibility, and 
safety. 

((435+)) (38) "Transportation system management" means the use of 
low cost solutions to increase the performance of the transportation 
system. Transportation system management (TSM) strategies include, but 
are not limited to, signalization, channelization, ramp metering, in- 
cident response programs, and bus turn-outs. 

( (4+36+)) (389) "Utilities" or "public utilities" means enterprises 
or facilities serving the public by means of an integrated system of 
collection, transmission, distribution, and processing facilities 
through more or less permanent physical connections between the plant 
of the serving entity and the premises of the customer. Included are 
systems for the delivery of natural gas, electricity, telecommunica- 
tions services, and water, and for the disposal of sewage. 

((84-)) (40) "Visioning" means a process of citizen involvement 
to determine values and ideals for the future of a community and to 
transform those values and ideals into manageable and feasible commun- 
ity goals. 


[Statutory Authority: RCW 36.70A.050 and 36.70A.190. WSR 10-03-085, § 
365-196-210, filed 1/19/10, effective 2/19/10.] 


PART THREE 
URBAN GROWTH AREAS AND ( (COUNTY-WEDE)) COUNTYWIDE PLANNING POLICIES 


AMENDATORY SECTION (Amending WSR 10-03-085, filed 1/19/10, effective 
2/19/10) 


WAC 365-196-300 Urban density. (1) The role of urban areas in 
the act. The act requires counties and cities to direct new growth to 
urban areas to allow for more efficient and predictable provision of 
adequate public facilities, to promote an orderly transition of gover- 
nance for urban areas, to reduce development pressure on rural and re- 
source lands, and to encourage redevelopment of existing urban areas. 

(2) How the urban density requirements in the act are interrela- 
ted. The act involves a consideration of density in three contexts: 

(a) Allowed densities: The density, expressed in dwelling units 
per acre, allowed under a county's or city's development regulations 
when considering the combined effects of all applicable development 
regulations. 

(b) Assumed densities: The density at which future development is 
expected to occur as specified in the land capacity analysis or the 
future land use element. Assumed densities are also referred to in RCW 
36.70A.110 as densities sufficient to permit the urban growth that is 
projected to occur. 


Certified on 5/19/2023 [ 88 ] WSR Issue 23-08 - Permanent 


Washington State Register, 


(c) 


Issue 23-08 


WSR 23-08-037 


red in the period preceding the analysis required in either RCW 
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(a) Comprehensive 
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(e) Densities should allow counties and cities to accommodate new 
growth predominantly in existing urban areas and reduce reliance on 
either continued expansion of the urban growth area, or directing sig- 
nificant amounts of new growth to rural areas. 

(f) The densities chosen should accommodate a variety of housing 
types and sizes to meet the needs of all economic segments of the com- 
munity. The amount and type of housing accommodated at each density 
and in each land use designation should be consistent with the need 
for various housing types identified in the housing element of the 
comprehensive plan. 

(g) Counties and cities may designate some urban areas at less 
than urban densities to protect a network of critical areas, to avoid 
further development in frequently flooded areas, or to prevent further 
development in geologically hazardous areas. Counties or cities should 
show that the critical areas are present in the area so designated and 
that area designated is limited to the area necessary to achieve these 
purposes. 

(5) Addressing development patterns that occurred prior to the 


act. 

(a) Prior to the passage of the act, many areas within the state 
developed at densities that are neither urban nor rural. Inside the 
urban growth area, local comprehensive plans should allow appropriate 
redevelopment of these areas. Newly developed areas inside the urban 
growth area should be developed at urban densities. 

(b) Local capital facilities plans should include plans to pro- 
vide existing urban areas with adequate public facilities during the 
planning period so that available infrastructure does not serve as a 
limiting factor to redevelopment at urban densities. 


[Statutory Authority: RCW 36.70A.050 and 36.70A.190. WSR 10-03-085, § 
365-196-300, filed 1/19/10, effective 2/19/10.] 


AMENDATORY SECTION (Amending WSR 10-03-085, filed 1/19/10, effective 
2/19/10) 


WAC 365-196-305 ((County-wide)) Countywide planning policies. 

(1) Purpose of ((eeumeyowide)) countywide planning policies. The act 
requires counties and cities to collaboratively develop ( (ceemrty— 
wide)) countywide planning policies to govern the development of com- 
prehensive plans. The primary purpose of ( (eeuRmtyowide)) countywide 
planning policies is to ensure consistency between the comprehensive 
plans of counties and cities sharing a common border or related re- 
gional issues. Another purpose of ((4€euRmey-wide)) countywide planning 
policies is to facilitate the transformation of local governance in 
the urban growth area, typically through annexation to or incorpora- 
tion of a city, so that urban governmental services are primarily pro- 
vided by cities and rural and regional services are provided by coun- 
ties. 


(2) Relationship to the act. ( (Ceumty-wide)) Countywide planning 
policies must comply with the requirements of the act. ( (GCeumey-wide) ) 
Countywide planning policies may not compel counties and cities to 
take action that violates the act. ( (Ceumtyowide)) Countywide planning 
policies may not permit actions that the act prohibits nor include ex- 
ceptions to such prohibitions not contained in the act. If a ((eeuRmey- 


wide)) countywide planning policy can be implemented in a way that is 
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consistent with the act, then it is consistent with the act, even if 
its subsequent implementation is found to be out of compliance. RCW 
36.70A.210(4) requires state agencies to comply with ( (eeumey-wide) ) 
countywide planning policies. 

(3) Relationship to comprehensive plans. The comprehensive plans 
of counties and cities must comply with both the ( (eeuReyowide)) coun- 
tywide planning policies and the act. Any requirements in a ((eeuRty- 
wide)) countywide planning policy do not replace requirements in the 
act or any other state or federal law or regulation. 

(4) Required policies. Consistent with RCW 36.70A.210(3) and 
36.70A.215, ( (eeuRty-wide)) countywide planning policies must cover 
the following subjects: 

(a) Policies to implement RCW 36.70A.110, including: 

(i) Designation of urban growth areas; 

(ii) Selection ( (amdetteeaction)) of population projections, em- 
ployment forecasts, and growth allocations between cities and counties 
as part of the review of an urban growth area; 

(iii) Procedures governing amendments to urban growth areas, in- 
cluding the review required by RCW 36.70A.130(3); 

(iv) Consultation between cities and counties regarding urban 
growth areas; and 
(v) If desired, policies governing the establishment of urban 

service boundaries or potential annexation areas. 

(b) Promoting contiguous and orderly development and provision of 
urban services to such development; 

(c) Siting public facilities of a ((eeuRnty-wide)) countywide or 
statewide nature, including transportation facilities of statewide 
significance; 
(d) ( (Ceumeyowide)) Countywide transportation facilities and 
strategies; 

(e) The need for affordable housing such as housing for all eco- 
nomic segments of the population and parameters for its distribution; 

(£) Joint city/county planning in urban growth areas; 

(g) ( (Ceumty-wide)) Countywide economic development and employ- 


ment; 

(h) An analysis of fiscal impact; and 

(i) Where applicable, policies governing the buildable lands re- 
view and evaluation program. 

(5) Recommended policies. ( (Geumey-wide)) Countywide planning 
policies should also include policies addressing the following: 

(a) Procedures by which the ( (4€eumey-wide)) countywide planning 
policies will be reviewed and amended; and 

(b) A process for resolving disputes regarding interpretation of 
( (eouRntyowide)) countywide planning policies or disputes regarding im- 
plementation of the ( (eeumey-wide)) countywide planning policies. 

(6) Framework for adoption of ( (eeumey-wide)) countywide planning 
policies. Prior to adopting ( (4eumey-wide)) countywide planning poli- 
cies, counties and cities must develop a framework. This framework 
should be in written form and agreed to by the county and the cities 
within those counties. The framework may be in a memorandum of under- 
standing, an intergovernmental agreement, or as a section of the 
( (county-wide) ) countywide planning policies. This framework must in- 
clude the following provisions: 

(a) Desired policies; 

(b) Deadlines; 

(c) Ratification of final agreements and demonstration; and 
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For all jurisdictions 
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jurisdiction's urban development vision can 
t ( (€werney)) 20 years. The urban growth area 
ties which accommodate urban growth, served by 
discourage sprawl, and promote goals of 
hat densities specified for land in- 


te urban den- 


eas to 


n or ex- 


isting patterns of service make some unincorporated areas which are 
characterized by urban growth inappropriate for inclusion in any 
city's potential growth area. 

(iii) Identifying the location of any new lands added to the ur- 
ban growth area. Lands should be included in the urban growth area in 
the following priority order: 

(A) Existing incorporated areas; 

(B) Land that is already characterized by urban growth and has 
adequate public facilities and services; 

(C) Land already characterized by urban growth, but requiring ad- 
ditional public facilities and urban services; and 

(D) Lands adjacent to the above, but not meeting those criteria. 

(iv) Designating industrial lands. Counties and cities should 
consult with local economic development organizations when identifying 
industrial lands to identify sites that are particularly well suited 
for industry, considering factors such as: 

(A) Rail access; 

(B) Highway access; 

(C) Large parcel size; 

(D) Location along major electrical transmission lines; 

(E) Location along pipelines; 

(F) Location near or adjacent to ports and commercial navigation 
routes; 

(G) Availability of needed infrastructure; or 

(H) Absence of surrounding incompatible uses. 

(v) Consideration of resource lands issues. Urban growth areas 
should not be expanded into designated agricultural, forest or re- 
source lands unless no other option is available. Prior to expansion 
of the urban growth area, counties and cities must first review the 
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20-year period. Coun- 
ties should identify revenue sources and develop a reasona- 


ble financial plan to support operation and maintenance of existing 
facilities and services, and for new or expanded facilities to accom- 
modate projected growth over the 20-year planning period. The plan 
should ensure consistency between the land use element and the capital 
facilities plan, and demonstrate that probable funding does not fall 
short of the projected needs to maintain and operate public facili- 
ties, public services, and open space. This provides the public and 


decision makers with an estimat 
development patterns. 
the analysis required under 
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resources and without environmental degradation. 

(iv) The extent to which the comprehensive plan of the county and 
of adjacent counties and cities will influence the area needed. 

(e) County actions in adopting urban growth areas. 

(i) A change to the urban growth area is an amendment to the com- 
prehensive plan and requires, at a minimum, an amendment to the land 
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(C) Provision for an ongoing collaborative process to assist in 
implementing ( (eeumey-wide)) countywide planning policies, resolving 
regional issues, and adjusting growth boundaries. 

[Statutory Authority: RCW 36.70A.050 and 36.70A.190. WSR 15-04-039, § 
365-196-310, filed 1/27/15, effective 2/27/15; WSR 10-22-103, $§ 
365-196-310, filed 11/2/10, effective 12/3/10; WSR 10-03-085, $§ 
365-196-310, filed 1/19/10, effective 2/19/10.] 

AMENDATORY SECTION (Amending WSR 15-04-039, filed 1/27/15, effective 


2/27/15) 


WAC 365-196-315 Buildable lands review and evaluation. 


Th 


pos 


intended 
within urban grow 
sumptions cont 


gram is 


Pur- 


(1) 


review and evaluation program required by RCW 36.70A.215 is 
referred to as the "buildable lands program." The buildabl 
to determine if urban densities are being achieved 


le lands pro- 


local ls and as- 


th areas by comparing 
tained in the countywide pl 


planning goal 
Lanning policies an 


d comprehen- 


sive plans wil 


th actual developmen 


ment is consis with 
determines if 
capacity within the adopt 


ty's ( (went ;-yea®) ) 


cen 


20-year plan 


the 


ted urban 


ation, it is determined 
and built 
counties 


and cit 


ties must 


panding urban growth areas, 


consistency between what 


out densities or 


that 


there 
adopt an 


t and 


( (comprehensive) ) 


there is sufficient commercial, 


grow 


determining if actual develop- 
adopted plans. It also 
industrial and housing 
h area to accommodate the coun- 


ning 


targe 
there is an inconsist 
is insufficient 
d impl 
that are reasonably 
t was envisioned in adopt 


ts. If, through this evalu- 
tency between planned 
development capacity, 
asures, other than ex- 

likely to increase 

ted countywide planning 


ment 


m 


policies, 


comprehensive plans and dev 


and actual 


lopment regulations, 


Certified on 5/19/2023 


[ 


100 ] 


WSR Issue 23-08 - Permanent 


Washington State Register, 


Issue 23-08 


WSR 23-08-037 


development that has occurred. These measures are referred to as "rea- 
sonable measures." Products derived through the program should be used 
as a technical resource to local policy makers for subsequent compre- 
hensive plan updates. 

(2) Required jurisdictions. 

(a) The following counties, and the cities located within those 
counties, must establish and maintain a buildable lands program as re- 
quired by RCW 36.70A.215: 

(1) Clark; 

(ii) King; 

(iii) Kitsap; 

(iv) Pierce; 

(v) Snohomish; ( (aRé) ) 

(vi) Thurston; and 

(vii) Whatcom. 

(b) If another county or city establishes a program containing 
features of the buildable lands program, they are not obligated to 
meet the requirements of RCW 36.70A.215. 

(3) ((Ceumtyowide)) Countywide planning policies and supportive 
documents. 

(a) Buildable lands programs must be established in ( (eeuRty- 
wide)) countywide planning policies. 

(b) The buildable lands program must contain policies that estab- 
lish a framework for implementation and continued administration. 

(c) The buildable lands program's framework for implementation 
and administration may be adopted administratively. The program's 
framework must contain policies or procedures to: 
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yeat)) the da 
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countywide plan- 


ning policies, comprehensive plans and development 


regulations and ac- 


tual development that has occurred; 

(B) Determine whether there is sufficient suitable land to accom- 
modate the countywide population projection, and the subsequent popu- 
lation allocations within the county and between the county and its 
cities; 

(C) Adopt and implement reasonable measures, if necessary; 
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lts of this analysis are intended to aid coun- 


"Buildable Lands Program Guidelines," avail- 
may be used as a source for suggested ap- 
requirements of the program. 


(5) Criteria for determining consistency or inconsistency. 
((ta}+)) The determination of consistency or inconsistency for each 
county or city maintaining a buildable lands program must be made un- 
der RCW 36.70A.215(3). At a minimum, the evaluation component of the 
program shall determine whether there is sufficient land suitable for 
development or redevelopment within the 20-year planning period: 

((+4+)) (a) Evaluation under RCW 36.70A.215 (3) (a) should deter- 
mine whether the comprehensive plan and development regulations suffi- 
ciently accommodate the population projection established for the 
county and allocated within the county and between the county and its 
cities, consistent with the requirements in RCW 36.70A.110; the zoned 
capacity of land alone is not a sufficient standard to deem land suit- 


able for development or redevelopmen 


within the 20-year planning pe- 


EOC. 


(>) ) 


pare 


(b) Evaluation under RCW 36.70A.215 
the achieved densities, 


(3) (b) should com- 
d density range for commercial, 


type an 


industrial and residential land uses with the assumed densities that 
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were envisioned in the applicable ( (eeumey-wide)) countywide planning 
policies, and the comprehensive plan, including: 

(i) A review and evaluation of the land use designation and zon- 
ing/development regulations; environmental regulations (such as tree 
retention, stormwater, or critical area regulations) impacting devel- 


opment; and other regulations that could prevent assigned densities 
from being achieved; infrastructure gaps (including, but not limited 
to, transportation, water, sewer, and stormwater); and 


(ii) Use of a reasonable land market supply factor when evaluat- 
ing land suitable to accommodate new development or redevelopment of 
land for residential development and employment activities. The rea- 
sonable market supply factor identifies reductions in the amount of 
land suitable for development and redevelopment. The methodology for 
conducting a reasonable land market factor shall be determined through 
the guidance developed in RCW 36.70A.217. 

( (41>) ) (c) Evaluation under RCW 36.70A.215 (3) (c) should ((de= 


)) provide an anal- 


ysis of county and/or city development assumptions, targets, and ob- 
jectives contained in the countywide planning policies and the county 
and city comprehensive plans when growth targets and assumptions are 
not being achieved. It is not appropriate to make a finding that as- 
sumed growth contained in the countywide planning policies and the 
county or city comprehensive plan will occur at the end of the current 
comprehensive planning 20-year planning cycle without rationale; 

(d) Evaluation under RCW 36.70A.215 (3) (d) should determine the 
actual density of housing that has been constructed and the actual 
amount of land developed for commercial and industrial uses within the 
urban growth area since the adoption of a comprehensive plan under 
this chapter or since the last periodic evaluation as required by RCW 
36.70A.215(1); and 

(e) Evaluation under RCW 36.70A.215 (3) (e) should, based on the 
actual density, along with current trends and other documented factors 
relevant to patterns of actual growth and development as determined 
under RCW 36.70A.215 (3) (b), review commercial, industrial, and hous- 
ing needs by type and density range to determine the amount of land 
needed for commercial, industrial, and housing for the remaining por- 
tion of the 20-year planning period used in the most recently adopted 
comprehensive plan. 

(6) Measures to address inconsistencies. 

(a) The legislative bodies of counties and cities are responsible 
for the adoption of reasonable measures requiring legislative action 
to amend their individual comprehensive plans and development regula- 
tions. Counties, in consultation with cities, are responsible for 
amending the ( (eeumey-wide)) countywide planning policies reasonably 
likely to increase consistency. Annual monitoring and reporting is the 
responsibility of the adopting jurisdiction, but may be carried out by 
either the adopting jurisdiction or other designated agency or person. 
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Urban services specifically include: 
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mally not associated with rural areas. 
RCW 36.70A.030 ( (442}-e8¢++443})) defines public facilities 
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lso include streets, 
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tal protection, and 


services may be provided in rural 


areas are typically served by higher capacity systems ca- 


protec 
en such 


tems are appropriate in 
t basic public health 
services ar 


services at urban densities. Storm and 


tems are the only services that are generally exclu- 
rban growth areas. 
sanitary sewer syst 


Outside of urban growth areas storm and 
limited circumstances when 


nd safety and the environ- 


a minimum, 


OA.125 


support urba 


n densities. 


permit urban developmen 
adequate public facilities in urban areas 
de sanitary sewer systems, 
ic water system under chapter 
RCW becaus 


a 
financially supportable at rural den- 
È 


and public water service from a 
( (er HA) ) 


urban densities and serv 


these services are usually necessary to 
The services provided must be adequate to al- 
development at densities 
and meet all regulatory obliga- 


low development at 

consistent with the land use element, 

tions under state and federal law. 
(e) If 


potable water demand is expected 


to exceed a public water 


system's available water rights within 


the 20-year planning horizon, 


cities and c 


oun 


ties should develop s 


trategies to obtain sufficient wa- 


ter to meet 


anticipated demand. S 


trategies may include, but are not 


limited to, 


decreasing water demand 


through conservation, securing ad- 


ditional wat 


er rights and establishing an interti 


agreement with an- 


other water 


purveyor 


to purchase 


the necessary water. 


(f£) The 
facilities i 
include in t 
public facil 


governmental 
ties. 


(C) ) 


areas may be appropriate in 
negative effect on basic public health, 


and 
urban densit 
(i) Use 


there is a development 


that are developed, b 


obligation to provide urban areas with adequate public 


s not limi 
heir capit 


ted to new 


urban areas. Counties and cities must 
facilities element a plan to provide adequate 


ities to 


services 


(q) The 


ta 
all 
ut do not currently have a full range of urban 
or services necessary to support urban densi- 


urban areas, including those existing areas 


use of on-site sewer systems within urban growth 


limited circumstances where there is no 


the use of on-site sewer systems does no 
Such circumstances may incl 


ies. 


safety and the environment; 
t preclude development at 
ude: 


of on-site sewer systems as a transitional strategy where 


t phasing plan in place 


(see ( (WAC 365-195-336 


WAC 365-196-336+)) WAC 365-196-330); or 
(ii) To serve isolated pockets of urban land difficult to serve 
due to terrain, critical areas or where the benefit of providing an 


(iii) 


(2) 


eral, 


tricts and p 


for a transf 


WAC 365-196- 
(3) 
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urban level of service is cost-prohibitive; 


rivate providers also provide urban services, 
services that are regional in nature. 


ormation of governance as urban growth areas develop, 
whereby annexation or incorporation occurs, 


or 


Where on-site systems are the best available technology for 
the circumstances and are designed to serve 
Appropriate providers. 
cities are the units of government most appropriate to provide 
urban governmental services. 


urban densities. 
RCW 36.70A.110(4) states that, in gen- 


However, counties, special purpose dis- 
particularly 


Counties and cities should plan 


and nonregional urban 


services provided by counties are generally transferred to cities. See 
305. 
Coordination of planning in urban growth areas. 
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(a) The capital facilities element and transportation element of 
the county or city comprehensive plan must show how adequate public 
facilities will be provided and by whom. If the county or city with 
land use authority over an area is not the provider of urban services, 
a process for maintaining consistency between the land use element and 
plans for infrastructure provision should be developed consistent with 


the ( (eeumey-wide)) countywide planning policies. 
(b) If a city is the designated service provider outside of its 
municipal boundaries, the city capital facilities element must also 


show how urban services will be provided within their service area. 
This should include incorporated areas and any portion of the urban 
growth area that it is assigned as a service area or potential annexa- 
tion area designated under RCW 36.70A. 110(7). See WAC 365-196-415 for 
information on the capital facilities element. 

(4) Level of financial certainty required when establishing urban 
growth areas. 

(a) Any amendment to an urban growth area must be accompanied by 
an analysis of what capital facilities investments are necessary to 
ensure the provision of adequate public facilities. 

(b) If new or upgraded facilities are necessary, counties and 


cities must amend the capital facilities and transportation elements 
to maintain consistency with the land use element. 
(c) The amended capital facilities and transportation elements 


must identify those new or expanded facilities and services necessary 
to support development in new urban growth areas. The elements must 
also include cost estimates to determine the amount of funding neces- 
sary to construct needed facilities. 
(d) The capital facilities and transportation elements should 
identify what combination of new or existing funding will be necessary 
to develop the needed facilities. Funding goals should be based on 
what can be raised by using existing resources. Use of state and fed- 
eral grants should be realistic based on past trends unless the capi- 
tal facilities element identifies new programs or an increased amount 
of available funding from state or federal sources. 
(e) If funding available from existing sources is not sufficient, 
counties and cities should use development phasing strategies to pre- 
vent the irreversible commitment of land to urban development befor 
adequate funding is availab] Development phasing strategies are de- 
scribed in WAC 365-196-330. Counties and cities should then implement 
measures needed to close the funding gap. 
(£) When considering potential changes to the urban growth area, 
counties should require that any proposal to expand the urban growth 
area must include necessary information to demonstrate an ability to 
provide adequate public facilities to any potential new portions of 
the urban growth area. 


[Statutory Authority: RCW 36.70A.050 and 36.70A.190. WSR 10-03-085, $ 
365-196-320, filed 1/19/10, effective 2/19/10.) 


AMENDATORY SECTION (Amending WSR 15-04-039, filed 1/27/15, effective 
2/27/15) 


WAC 365-196-325 Providing sufficient land capacity suitable for 
development. (1) Requirements. 
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(a) RCW 36.70A.115 requires counties and cities to ensure that, 


taken collectively, comprehensive plans 


and development regulations 


provide sufficient capacity of land suitable for development within 
their jurisdictions to accommodate their allocated housing and employ- 
ment growth, including the accommodation of, as appropriate, the medi- 


cal, governmental, educational, institu 


tional, commercial, and indus- 


trial facilities related to such growth, as adopted in the applicable 


( (county-wide) ) countywide planning policies and consistent with the 
( (Ewenty-yeat)) 20-year population forecast from the office of finan- 
cial management. To demonstrate this requirement is met, counties and 
cities must conduct an evaluation of land capacity sufficiency that is 
commonly referred to as a "land capacity analysis." 

(b) Counties and cities must complete a land capacity analysis 


that 


demonstrates sufficient land for development or redevelopment to 


meet 
ban growth areas required by RCW 36.70A 


their adopted growth allocation targets during the review of ur- 


-130 (3) (a). See WAC 


365-196-310 for guidance in estimating and providing sufficient land 


capacity. 
(c) Counties and cities subject to 


RCW 36.70A.215 must determine 


land capacity sufficiency as part of the buildable lands reporting 


( (¥equired rneteaterthan—ene-yeat)) requirements prior to the deadline 


for periodic review of comprehensive plans and development regulations 
required by RCW 36.70A.130, and adopt and implement measures that are 
reasonably likely to increase the consistency between land capacity 


and growth allocations. See WAC 365-196-315 for guidance. 


(d) A complete land capacity analysis is not required to be un- 
dertaken for every amendment to a comprehensive plan or development 
regulation outside of the act's required periodic reviews. However, 
when considering amendments to the comprehensive plan or development 
regulations which increase or decrease allowed densities, counties and 
cities should estimate the degr of increase or decrease in develop- 
ment capacity on lands subject to the amendments, and estimate if the 
capacity change may affect its ability to provide sufficient capacity 
of land suitable for development. If so, the county or city should 


complete a land capacity analysis. 


(2) Recommendations for meeting requirement. 

(a) Determining land capacity sufficiency. The land capacity 
analysis is a comparison between the collectiv ffects of all devel- 
opment regulations operating on development and the assumed densities 


established in the land use element. In 


order to achieve sufficiency, 


the development regulations must allow at least the low end of the 
range of assumed densities established in the land use element. This 
assures a city or county can meet its obligation to accommodate the 
growth allocated through the ( (eeuReywide)) countywide population al- 


location process. 
(b) Appropriate area for analysis. 
on the county or city's ability to meet 


The focus of the analysis is 
its obligation to accommodate 


the growth allocated through the ( (eeumey-wide)) countywide population 
or employment allocation process. Providing sufficient land capacity 


for development does not require a count 


ty or city to achieve or evalu- 


ate sufficiency for every parcel of a future land use designation pro- 


vided the area as a whole ensures sufficient land capacity for devel- 


opment. 


(c) The land capacity analysis should evaluate what the develop- 


ment regulations allow, rather than what 
curred. Many factors beyond the control 


t development has actually oc- 
of counties and cities will 


control the amount and pace of actual development, what density it is 
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built at and what types and densities of development are financially 


viable for any set of economic conditions. 
ticular types of development 
term market conditions. 
consider available informatio 


not ensure that par 
ble in the context of short 
ies should, however, 
markets to inform its evalua 
( (Ewernty-yee*t®)) 20-year plan 

(d) Development phasing 
gation to ensure that all la 


Co 


tion of sufficient 
ning period. 

n 
tim 


for development at the sam 

mechanisms for development p 
may be established that are 

future land use designations 
a sufficient land capacity s 
its development phasing poli 
the ( (4wenty-yeat)) 20-year 
described in greater detail 
(e) 


hasing, 


In these cases, 


u 
cies 
planning period. 

in WAC 365-196-33 


th 


requirements of RCW 36.7 
(i) Periodic evaluation 
land capacity for developmen 


sumed densities established 
permitting data. 
approved are lower than assu 
element, counties and cities 
tions to determine if regula 
at the densities as envision 


OA.115. 
. Cou 
t by 


in th 


med 


should review 


RCW 36.70A.115 does 
d in the urban growth 
When counties 
zoned densities in the short term 
substantially lower 
a county or city 
itable for developmen 
to allow development 
Development phasing is 
0. 

The department recommends the following means of implementin 


untie 


ar 


lan 


OE 


th 


nties and cities ensure sufficient 
comparing the achieved density of de- 
velopment that has been permitted in each zoning category to 
e land use element 
If existing permitting data shows 
densities established in the 


and cities need 
financially feasi- 
Counties and cit- 
on trends in local 
capacity for the 


S 
= 


n 
d 


i- 
e 


not create an obl 
area is availab] 
cities establish 


in the 
ensures 
t by implementing 
to occur within 


an called for 


the as- 
using existing 

that the densities 
land use 
la- 


tory 


ed. This evalua 


the urban growth area review 
part of the buildable lands 

under RCW 36.70A.215. 

(ii) Flexible developm 

ensure sufficient land capac 
opment regula 


ld 


U 


req 
review and eval 


nt standards. Coun 
ity for developmen 


ab] 


opment capacity from unbui 


other portions of the develo 
sity is still allowed. 


sional standards provided d 


pm 


their development regu 
barriers are preventing development 

tion must occur as part of 
ired in RCW 36.70A.130 
uation program conducted 


ties and cities cou 
t by establishing devel 
tions to allow development proposals that transfer devel 
e portions of a devel 
nt parcel so the underlying zoned den- 
This may provide for flexibil 


(3) (a) das 


an 


ld 


opment parcel to 


ity in some dimen- 


all impacts are mitigated. 

(iii) Evaluation of dev 
velopment regulation amendme 
eval 
will have a significant impa 
provide sufficient capacity 
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t phasing is the sequencing of de- 


- Permanent 


velopment subareas within a cit 


( (Ewenty-yeast) ) 


should be considered a way 


of the 


(a) 


ban growth area; 
(b) 
growth before 


ement, 


plan 
adopted level 
period, but 
ing is a tool 
have been 


S 


Preventing 


Washington State Register, 


Orderly development pursuant 
states that urban growth should first 
ing urban development 
ing urban development 
junction with existing services; 


and 
area 


the ir 


the provision of adequat 
comprehensive plan, 


the ca 


and parks and recreation element 
provide urban areas with adequa 
must identify those facilit 
of servic 


20-year 


TO 


s wher 


Issue 23-08 


and third 


reversible 


pital 


in the 


commitment o 
te public 
facilities element, 


th 


ing has not ye 


moved from the urban growt 
if probable funding falls 
Preventing a patt 


(c) 
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The review process for transit 
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ty or urban growth area over the course 
planning period. Development phasing 

achieve one or more of 
to RCW 36.70A.110(3), 
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existing service capacity; 
new services can be provided 


the followin 
which 


second in 


remainder of 
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tern of sprawling low density development 


CO 
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the ability to sup- 
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countywide plan- 


provide sufficient capacity of 
d in RCW 36.70A.115, but lands 
d be included in this capacity 


as long as phasing is implemented during the planning period. 


[Statutory Authority: RCW 36.70A.050 and 36.70A.1 


365-196-330, filed 1/19/10, 


NEW SECTION 


90. WSR 10-03-085, S$ 


effective 2/19/10.] 


WAC 365-196-350 Extension of public facilities and utilities to 


serve school sited in a rural area authorized. 


(1) The 


Requirements: 


Growth Management Act does not prohibit a county planning under RCW 
36.70A.040 from authorizing the extension of public facilities and 
utilities to serve a school sited in a rural area that serves students 


from a rural area and an urban area so lon 


ments are met: 


(a) The applicable school district 
a policy addressing school service area 
tional program requirements; 

(b) The applicable school district 


concurrence of the county legislative auth 
authorities of any affected cities, 
ool 
the district has determined cann 
taking into con 
subsection and the exten 
the growth area 
affected cit 
and utilities to 
rban and rural st 


is suitable to site the sch 
ties that 
on an existing sch 
ted in (a) of this 
opable land within 
(c) The county and any 
public facilities 
area that serves u 
in (b) of this subsection; 
(d) If the pu 
ban growth area to 
serve only the school 
the applicable school 
pacts of the school, 
tion; and 
(e) An 


ool site, 


and th 


except 


y impacts associa 


e 


district based on 
as provided in subsection 


that 
and any a 


meets 


SeCLVe 


g as the following require- 


board of directors has adopted 
and facility needs and educa- 


has made a finding, with the 
ority and the legislative 
the district's proposed site 
ssociated recreational facili- 
ot reasonably be collocated 
sideration the policy adop- 
t to which vacant or devel- 
those requirements; 
ies agree to the extension of 
the school sited in a rural 


uden 


blic facility or utili 
serve a school, 


the p 
costs of s 


ed with the 


tigated as 
43.21C RCW. 
(2) Th 
tion of an existing school i 
able classrooms at an existi 
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ty may, where consisten 
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required by the S 
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uch extension must be borne by 
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(3) of this sec- 
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mental Policy Act, chapter 
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the rural area. 
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RCW 36.70A 
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school district may, for 


imbursement 
of the cons 
tension of 


a period not to exceed 20 years, require re- 


t from a requesting property owner for a proportional share 
truction costs incurred by the school district for the ex- 
the public facility or utility. 


(4) Counties and cities must identify lands useful for public 
purposes, such as schools in their comprehensive plan. (See RCW 
36.70A.150.) As part of subdivision approval, permitting jurisdictions 
must ensure appropriate provisions are made for schools and school 
grounds. (See RCW 58.17.110.) 

(5) Recommendations for meeting requirements. 

(a) (1) School sites should be considered as communities are being 
planned, and specifically considered when permitting large develop- 
ments. (See RCW 36.70A.110(2) and 36.70A.150.) 


geth 
To facilitate 
coun 


limits, 


site 
Coun 
cational, 


(ii) Cities, counties, and school districts should first work to- 
er to identify potential school sites within urban growth areas. 
the siting of schools within urban areas, cities and 
ties should work with school districts to assess zoning, height 


and other factors that may affect the ability of a school to 


within an urban growth area, including joint-use facilities. 
ty policies may address schools in the rural area, and set out lo- 
buffering or screening policies to protect rural character. 


As schools are considered in the rural area, the long-term plan for 


the area should be con 


be used 


and county's adopted population projections. 
l siting criteria with the county, cities, and 


(b) 
(i) 


sidered, but new school development should not 
to intentionally drive urban development in a rural area. 


Coordinate enro 


(ii) Identify schoo 
regional transportation planning organizations. Such criteria may be 
included in countywide p] 
i) Identify suitable school sites with the county and cities, 


(ii 


Cities, counties and school districts should: 


lanning policies. 


lment forecasts and projections with the city 


with priority to siting schools in existing cities and towns in loca- 


tions where students can 
their homes and that can 
(iv) 


safely walk and bicycle to the school from 
ffectively be served by transit. 


Consider playgrounds and fields associated with activities 


during the normal school day (e.g., recess and physical education) for 


new, 
joint 

(c) 
faci 
growth. 
shoul 


expanded, 


or modernized school sites. Districts may consider 
t use of recreational facilities as part of the proposal. 


If school impact fees are collected, a jurisdiction's capital 
lities element must address school facility needs related to 
(See RCW 82.02.050 and 82.02.090(7).) Cities and counties 
ld work with school districts to review the relationship of school 


district enrollment projections with local population growth projec- 
tions. 
(d) A school district policy adopted pursuant to RCW 36.70A.213 
may include criteria for siting schools, school grade configuration, 


educational programming, 

schools, 

fect school siting decisions. 
(e) 

trict's finding, 


tha 


t time agree 
serve the school. 


recreational facility co-location, feeder 


transportation routes, or other relevant factors that may af- 


If a county or affected city concurs with the school dis- 


the county and any affected cities should also at 
to the extension of public facilities and utilities to 
If a county or affected city finds that it cannot 


concur with the school district's findings regarding the proposed 


school, 
Sion. 


the county or city should document the reasons in their deci- 
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AMENDATORY SECTION (Amending WSR 15-04-039, filed 1/27/15, effective 
2/27/15) 


WAC 365-196-400 Mandatory elements. (1) Requirements. 

(a) The comprehensive plan must include, at a minimum, a future 
land use map. 

(b) The comprehensive plan must contain descriptive text covering 
objectives, principles, and standards used to develop the comprehen- 
sive plan. 

(c) The comprehensive plan must be an internally consistent docu- 
ment and all elements shall be consistent with the future land use 
map. 


(d) Each comprehensive plan must include each of the following: 
(i) A land use element; 

(ii) A housing element; 

(iii) A capital facilities plan element; 

(iv) A utilities element; 

(v) A transportation element. 

(e) Required elements enacted after January 1, 2002, must be in- 


cluded in each comprehensive plan that is updated under RCW 

36.70A.130 (1), but only if funds sufficient to cover applicable local 
government costs are appropriated and distributed by the state at 
least two years before the applicable review and update deadline in 
RCW 36.70A.130(5). The department will notify counties and cities when 


funds have been appropriated for this purpose. Elements enacted after 
January 1, 2002, include: 
(i) An economic development element; and 


(ii) A parks and recreation element. 

(£) County comprehensive plans must also include a rural element 
including lands that are not designated for urban growth, agriculture, 
forest, or mineral resources. 

(g) Additionally, each county and city comprehensive plan must 
contain: 

(i) A process for identifying and siting essential public facili- 


ties. 
(ii) The goals and policies of the shoreline master program adop- 
ted by the county or city, either directly in the comprehensive plan, 
or through incorporation by reference as described in WAC 173-26-191. 
(2) Recommendations for overall design of the comprehensive plan. 
(a) The planning horizon for the comprehensive plan must be at 
least the twenty-year period following the adoption of the comprehen- 
Sive plan. Counties and cities should use consistent population pro- 
jections and planning horizons. The planning horizon should start on 
the relevant deadline specified in RCW 36.70A.130(5). 
(b) The comprehensive plan should include or reference the statu- 
tory goals and requirements of the act as guiding the development of 
the comprehensive plan and should also identify any supplementary 
goals adopted in the comprehensive plan. 
(c) Each county and city comprehensive plan should include, or 
reference, the ((eeurmty-wide)) countywide planning pol icies, along 
with an explanation of how the ( (eeuRty-wide)) countywide planning 
policies have been integrated into the comprehensive plan. 
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BE any 


(d) Each comprehensive plan must contain a future 
showing the proposed physical distribution and location 


land uses during the planning period. This map should p 


ic display of how and where developm 


nt is expected to 
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land use map 

of the various 
rovide a graph- 
occur. 


(e) The comprehensive plan should include a vision for the com- 
munity at the end of the ( (4wenty-yeast)) 20-year planni 
identify community values derived from the visioning and other citizen 
participation processes. Goals may be further defined with policies 
and objectives in each element of the comprehensive plan. 


(£) Each county and city should 


comprehensive plan a section which summarizes, 


include at the beg 


ng period and 


inning of its 


with graphics anda 


minimum amount of text, how the various pieces of the comprehensive 
plan fit together. A comprehensive plan may include ove 
other graphic displays depicting known critical areas, 

ridors, development patterns, phasing of development, n 


subarea definitions, and other plan features. 


rlay maps and 
open space cor- 
eighborhoods or 


(g) Detailed recommendations for preparing each element of the 
comprehensive plan are provided in WAC 365-196-405 through 


365-196-485. 


[Statutory Authority? RCW 36.70A.050 and 36.70A.190. WSR 15-04-039, $ 
365-196-400, filed 1/27/15, effective 2/27/15; WSR 10-0 
365-196-400, filed 1/19/10, effective 2/19/10.] 


AMENDATORY SECTION (Amending WSR 10-22-103, filed 11/2/ 


3=085,.°S 


10, effective 


12/3/10) 
WAC 365-196-405 Land use element. (1) Requiremen 
use element must contain the following features: 


(a) Designation of the proposed 


general distributi 


location and extent of the uses of land, where appropri 
cultural, timber, and mineral production, for housing, 
dustry, recreation, open spaces, public utilities, publ 


general aviation airports, military bases, rural uses, 


uses. 


(b) Population densities, building intensities, an 


future population growth. 


(c) Provisions for protection of the quality and q 
ground water used for public water supplies. 
(d) Wherever possible, consideration of urban planning approaches 


to promote physical activity. 


(e) Where applicable, a review of drainage, floodi 


water runoff in the area covered by 
and guidance for corrective actions 


the plan and nearby 
to mitigate or clea 


charges that pollute waters of the st 
ters entering Puget Sound. 
(2) Recommendations for meeting 


tation, housing, capital facilities, 


tate, including Pug 


requirements. The 


ts. The land 


on and general 
ate, for agri- 
commerce, in- 

ic facilities, 
and other land 


d estimates of 


uantity of 


ng, and storm- 
jurisdictions, 
nse those dis- 
et Sound or wa- 


land use as- 


sumptions in the land use element form the basis for all growth-rela- 
ted planning functions in the comprehensive plan, inclu 


ding transpor- 


and, for counties, 


the rural ele- 


ment. Preparing the land use element is an iterative process. Linking 
all plan elements to the land use assumptions in the la 


helps meet the act's requirement for 


ing steps are recommended in preparing the land use ele 


internal consisten 


nd use element 
cy. The follow- 
ment: 
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ning policies 
and policies 

(b) Coun 
tribution and 
and general 

(c) Coun 


isting buildings and h 
partially 
ticipated growth over the pl 
built properties may also be consi 
Estimation of developmen 


ment of vacan 


(1) 


Washington State Register, 


ties an 
anning 
, into 
are con 
ties an 


location 
range of densi 


ties an 


=F 


clude: 
(A) 


oul 
d, 
plan 


d cities sh 
policies an 
the local 
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d integrate relevant 
where applicable, 
ning process, 


multicoun 


sistent. 
d cities shoul 
of various 
ty or in 
cities shoul 
ousing, toge 
used and 
anning 


d 


Identification of individual properties or areas 


convert becau 


lowed densiti 
(B) 


or 
(C) 
(ii) 

inc 


S 


es; or 


Use of an estima 
planning period anticipat 
likely future trends for 


Some combination of 
Estimates of development or redevelopment 


of mark 


t pressur 


ted perc 


d identify the existing gen 
land uses, the approximate 
tensity of existing uses. 

d estimate the extent to wh 


underutilized land, can su 


23-08-037 


( (county-wide) ) 
ty plan- 
and ensure local goals 


eral dis- 
acreage, 


ich ex- 
ther with development or redevelop- 
] pport an- 


period. Redevelopment of fully 


dered. 


or becaus buil 


they ar 


t or redevelopment capacity may in- 


likely to 
t below al- 


ed to occ 
the local 


(c) (i 


luded in a land capacity analysis as part of a county-wide) ) 
countywide process described in WAC 365-196-305 and 365-196-310 or, as 


ntage of area-wide grow 
ur through redevelopment 


=r 


th during the 
based on 


area or comparable jurisdictions; 


) (A) and (B) of this su 


(( 


bsection. 
t capacity should be 


applicable, WAC 365-196-315. 
(d) Counties and cities should identify special characteristics 
and uses of the land which may influence land use or regulation. These 


may include: 


(i) 


(ii) The 


gen 


The location of agriculture, 
lands of long-term commercial 


sign 


ificance. 


suitability of land for developmen 
fluences or threats to the quality and quantity of ground 


(iii) In 
water used fo 
formation sou 

(A) 
areas where p 
for direction 


(B) 
ter managemen 


r pu 
rces 


oten 


blic water suppli 

such as the foll 
Designated critical 
tially hazardous 
on where managing development prac 
the aquifer would be 
Watershed plans approved 
t plans approved under RCW 90.44.400; 


Es 


aquif 


important; 


system plans adopted under chapter 
shed plans adopted under chapter 9 


90.03.386. 
(C) 


Sions. 
(iv) 


Areas adjacent to general 
ble uses should be disco 


uraged, as 


es. These may be identified 
owing: 
er recharge areas that 


( (46-446) ) 70A.100 RCW; 
0.54 RCW as outlined in RCW 


that may inform land u 


aviation airports where in 
required by RCW 36.70A.510 


ident 
material use should be limited, 
tices that influence 


36.70.547, 


with guidance 


in WAC 365-196-455. 


forest and mineral resource 


eral location of any known critical areas that limit 


from in- 


ify 
or 


under chapter 90.82 RCW; ground wa- 
coordinated water 
and water- 


Instream flow rules prepared by the department of ecology and 
limitations and recommendations therein 


se deci- 


compati- 
and 


(v) 


Areas adjacent 


should be discouraged, 
WAC 365-196-475. 


(vi) 


Existing or potential open space corridors within an 


to military bases where incompatible u 


Ses 


as required by RCW 36.70A.530 with guidance in 


tween urban growth areas as required by RCW 36.70A.160 


wildlife 


habitat, trail 


Certified on 5/19/2023 


S, 


[ 114 


and connection of critical 


WSR Issue 23-08 


d be- 
for recreation, 


areas as defined 


- Permanent 


Washington State Register, Issue 23-08 WSR 23-08-037 


in RCW 36.70A.030. Counties and cities may consult WAC 365-196-335 for 


additional information. 


(vii) Where applicable, sites that are particularly well suited 


for industry. Counties and cities should consult WAC 365-196-310 


(3) (c) (iv) for information on industrial land uses. For counties, the 
process described in WAC 365-196-465 and 365-196-470 may be relevant 
for industrial areas outside of an urban growth area. 

(viii) Other features that may be relevant to this information 
gathering process may include view corridors, brownfield sites, na- 
tional scenic areas, historic districts, or other opportunity sites, 
or other special characteristics which may be useful to inform future 


land use decisions. 


(e) Counties and cities must review drainage, flooding, and 
stormwater runoff in the area or nearby jurisdictions and provide 
guidance for corrective actions to mitigate or cleanse those discharg- 
es that pollute waters of the state, including Puget Sound or waters 
entering Puget Sound. Water quality information may be integrated from 


the following 


sources: 
(i) Planning and regulatory requirements of municipal stormwater 


general permits issued by the department of ecology that apply to the 


county or city. 


(ii) Local waters listed under Washington state's water quality 
assessment and any water quality concerns associated with those wa- 


ters. 


(iii) Interjurisdictional plans, such as total maximum daily 


loads. 


(f£) Counties and cities must obtain ( (4wenty-yeet)) 20-year popu- 
lation allocations for their planning area as part of a ((eeumRe 


wide)) countywide process described in WAC 365-196-305(4) and 


365-196-310. Using information from the housing needs analysis, iden- 


tify the amount 


t of land suitable for development at a variety of den- 


sities consistent with the number and type of residential units likely 


ulation within 


for the populat 


to be needed over the planning period. At a minimum, cities must plan 
tion allocated to them, but may plan for additional pop- 


incorporated areas. 


(g) Counties and cities should estimate the level of commercial 
space, and industrial land needed using information from the economic 
development element, if available, or from other relevant economic de- 


velopment plans. 


(h) Counties and cities should identify the general location and 


estimated quant 


tity of land needed for public purposes such as utility 


corridors, landfills or solid waste transfer stations, sewage treat- 
ment facilities, stormwater management facilities, recreation, 


schools, and ot 


ther public uses. Counties and cities should consider 


corridors needed for transportation including automobile, rail, and 


tivity. 


trail use in and between planning areas, consistent with the transpor- 
tation element and coordinate with adjacent jurisdictions for connec- 


(i) Counties and cities should select land use designations and 
implement zoning. Select appropriate commercial, industrial, and resi- 
dential densities and their distribution based on the total analysis 
of land features, population to be supported, implementation of re- 


gional planning strategies, and needed capital facilities 


(2). IÈ 1$ 


strongly recommended that a table be included showing 


the acreage in 
menting zone, 


ach land use designation, the acreage in each imple- 


the approximate densities that are assumed, and how this 


meets the ( (twenty-year) ) 20-year population projection. 
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(ii) Counties and cities 
cluding land use designations, 
ries, and any other relevant f 
of the comprehensive plan. 


should prepare a future land use map in- 
municipal and urban growth area bounda- 
eatures consistent with other elements 


(J) Wherever possible, counties and cities should consider urban 


planning approaches that promo 


te physical activity. Urban planning ap- 


proaches that promote physical 
(i) Higher intensity resi 
tions to support walkable and 
centers. 
(ii) Transit-oriented dis 
transfer facilities, rail stat 


along a corridor served by high quality transit service. 


(iii) Policies for siting 


activity may include: 
dential or mixed-use land use designa- 
diverse urban, town and neighborhood 


tricts around public transportation 
ions, or higher intensity development 


or colocating public facilities such as 


schools, parks, libraries, community centers and athletic centers to 


place them within walking or c 

(iv) Policies supporting 
terconnected street networks o 
and pedestrian transportation. 


ycling distance of their users. 
linear parks and shared-use paths, in- 
r other urban forms supporting bicycle 


(v) Policies supporting multimodal approaches to concurrency con- 


sistent with other elements of 
(vi) Traditional or main 
front buildings and limited pa 
(vil) Opportunities for p 
and other policies should be s 


the plan. 
street commercial corridors with street 
rking and driveway interruption. 
romoting physical activity through these 
ought in existing as well as newly de- 


veloping areas. Regul latory or policy barriers to promoting physical 
activity for new or existing development should also be removed or 


lessened where feasible. 


(k) Counties and cities may prepare an implementation strategy 


describing the steps needed to 


accomplish the vision and the densities 


and distributions identified in the land use element. Where greater 


intensity of development is pr 


oposed, the strategy may include a de- 


sign scheme to encourage new d 


velopment that is compatible with ex- 


isting or desired community character. 

(1) Counties and cities may prepare a schedule for the phasing of 
the planned development contemplated consistent with the availability 
of capital facilities as provided in the capital facilities element. 


WAC 365-196-330 provides addit 
phasing. 


ional information regarding development 


(m) Counties and cities should reassess the land use element in 


light. of: 


cilities over the planning per 


(ii) An assessment of whet 


tion of growth can be achieved 
and water resources and withou 


[Statutory Authority: RCW 36.7 
365-196-405, filed 11/2/10, ef 
365-196-405, filed 1/19/10, ef 
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AMENDATORY SECTION (Amending WSR 10-03-085, filed 1/19/10, effective 
2/19/10) 


WAC 365-196-410 Housing element. (1) Requirements. Counties and 
cities must develop a housing element ensuring vitality and character 
of established residential neighborhoods. The housing element must 
contain at least the following features: 

(a) An inventory and analysis of existing and projected housing 
needs. 

(bo) A statement of the goals, policies, and objectives for the 
preservation, improvement, and development of housing, including sin- 
gle-family residences. 

(c) Identification of sufficient land for housing((+)) including, 
but not limited to, government-assisted housing, housing for low-in- 
come families, manufactured housing, multifamily housing, group homes 
and foster care facilities. 

(d) Adequate provisions for existing and projected housing needs 
of all economic segments of the community. 

(2) Recommendations for meeting requirements. The housing element 
shows how a county or city will accommodate anticipated growth, pro- 
vide a variety of housing types at a variety of densities, provide op- 
portunit ies for affordable housing for all economic segments of the 
community, and ensure the vitality of established residential neigh- 
borhoods. The following components should appear in the housing ele- 
ment: 


(a) Housing goals and policies. 

(i) The goals and policies serve as a guide to the creation and 
adoption of development regulations and may also guide th xercise of 
discretion in the permitting process. 

(ii) The housing goals and policies of counties and cities should 
be consistent with ((4eumey-wide)) countywide planning policies and, 
where applicable, multicounty planning policies. 

(iii) Housing goals and policies should address at least the fol- 
lowing: 

(A) Affordable housing; 

(B) Preservation of neighborhood character; and 

(C) Provision of a variety of housing types along with a variety 
of densities. 

(iv) Housing goals and policies should be written to allow the 
evaluation of progress toward achieving the housing element's goals 
and policies. 

(b) Housing inventory. 

(i) The purpose of the required inventory is to gauge the availa- 
bility of existing housing for all economic segments of the community. 

(ii) The inventory should identify the amount of various types of 
housing that exist in a community. The act does not require that a 
housing inventory be in a specific form. Counties and cities should 
consider WAC 365-196-050 (3) and (4) when determining how to meet the 
housing inventory requirement and may rely on existing data. 

(iii) The housing inventory may show the affordability of differ- 
ent types of housing. It may provide data about the median sales pri- 
ces of homes and average rental prices. 

(iv) The housing inventory may include information about other 
types of housing available within the jurisdiction such as: 

(A) The number of beds available in group homes, nursing homes 
and/or assisted living facilities; 
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(B) The number of dwelling units available specifically for se- 
nior citizens; 
(C) The number of government-assisted housing units for lower-in- 
come households. 

(c) Housing needs analysis. 

(i) The purpose of the needs analysis is to estimate the type and 
densities of future housing needed to serve all economic segments of 
al 
1 


the community. The housing needs analysis should compare the number of 
housing units identified in the housing inventory to the projected 
growth or other locally identified housing needs. 

(ii) The definition of housing needs should be addressed in a re- 
gional context and may use existing data. 

(iii) The analysis should be based on the most recent ( (4went;- 
yee*)) 20-year population allocation. 

(iv) The analysis should analyze consistency with ( (eeum ey owide) ) 
countywide planning policies, and where applicable, multicounty plan- 
ning policies, related to housing for all economic segments of the 
population. 

(d) Housing targets or capacity. 

(i) The housing needs analysis should identify the number and 
types of new housing units needed to serve the projected growth and 
the income ranges within it. This should be used to designate suffi- 
cient land capacity suitable for development in the land use element. 
(ii) Counties and cities may also use other considerations to 
identify housing needs, which may include: 
(A) Workforce housing which is often defined as housing afforda- 
ble to households earning between ( (e+ghte—enec hundred twenty) ) 80 
to 120 percent of the median household income. 

(B) Jobs-to-housing balance, which is the number of jobs ina 
city or county relative to the number of housing units. 

(C) Reasonable measures to address inconsistencies found in 
buildable lands reports prepared under RCW 36.70A.215. 

(D) Housing needed to address an observed pattern of a larger 
quantity of second homes in destination communities. 

(iii) The targets established in the housing element will serve 
as benchmarks to evaluate progress and guide decisions regarding de- 
velopment regulations. 

(e) Affordable housing. RCW 36.70A.070 requires counties and cit- 
ies, in their housing element, to make adequate provisions for exist- 
ing and projected needs for all economic segments of the community. 

(i) Determining what housing units are affordable. 

(A) In the case of dwelling units for sale, affordable housing 
has mortgages, amortization, taxes, insurance and condominium or asso- 
ciation fees, if any, that consume no more than ( (€#+*+¢¥)) 30 percent 
of the owner's gross annual household income. 

(B) In the case of dwelling units for rent, affordable housing 
has rent and utility costs, as defined by the county or city, that 
cost no more than ( (€hi*+y¥)) 30 percent of the tenant's gross annual 
household income. 

(C) Income ranges used when considering affordability. When plan- 
ning for affordable housing, counties or cities should use income 
ranges consistent with the applicable ( (eeumey-wide)) countywide or 
multicounty planning policies. If no such terms exist, counties or 
cities should consider using the United States Department of Housing 
and Urban Development (HUD) definitions found in 24 C.F.R. 91.5, which 
are used to draft consolidated planning documents required by HUD. The 
following definitions are from 24 C.F.R. 91.5: 
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30 percent of 
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Moderate-income refers to a househ 


( ($+£5;-pereent—and eighty) ) 


50 


old 
t an 


median income wher 


(V) 


the housing unit is loca 
Middle-income refers to a household 


( (e+ehtypereecnt and ainety—-five) ) 


80 


percen 
ted. 


percent 


an 


median income for th 

(ii) 
spective. 
affordabl 
county's 
regional 
tywide pl 
wide) ) 
housing elemen 
(iii) Cou 


e hou 
or city's obl 
context is de 
lanning polici 


t to mai 
nties an 
ket 
tion. 
ident 
bili 


Counties and cit 
ifying and removi 


(iv) Coun 
needs by increasing de 
or city affordable hou 

(A) Identify cert 
area where increased r 


Affordable housing 
( (County-wide) ) 


sing and its di 


to address housing needs for all 


area wher 


Coun 


S 


trib 
to plan 
by the 
ies 


igation 
termined 
es. Count 


ntain consis 
d cities shoul 


ies may help 
ng any regula 


ty of affordable housing. 
ties and cities may help to address affordable housing 
In such an event, 


velopmen 
sing sect 
ain land 

sidential 


ble housing policies a 


nd targets; 


tywide plannin 
ution amon 


and cities shoul 
countywide affordable housing policies when developing 
tency. 
d consider the abil 
economic segments 
to address affordabl 
tory barriers 


t capacity. 
ion should: 
use designations within a geographic 

development may help achieve afforda- 


for affordabl 
applicable ( 


nty where 


whose income 
d 80 percen 
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Median income refers to median household income. 

Extremely low-income refers to a household whose income is 
the median income, 
the housing unit is loca 
Low-income refers to a household whose income is between 
30 percent and 50 percent of 
for the cou 


ted for 
ted. 


adjus 


the median 
the housing 


be- 
the 


is 
of 


between 
of the 


A 


coun- 


( (eounty- 


the 


ity of the mar- 
of the popula- 
e housing by 
the avail 


a- 


limiting 


a county 


(B) As needed, identify policies and subsequent development regu- 
lations that may increase residential development capacity; 

(C) Determine the number of additional housing units these poli- 
cies and development regulations may generate; and 

(D) Establish a target that represents the minimum amount of af- 
fordable housing units that it seeks to generate. 

(£) Implementation plan. 

(i) The housing element should identify strategies designed to 
help meet the needs identified for all economic segments of the popu- 


lation within th 
to, the followin 

(A) Con 
aged includin 
manufactured houses, a 

(B) Consideration 
clustering an 

(C) Identificatio 
land to accommodate th 
riod; and 

(D) Evaluation of 
ties and the availabil 
identified need. 

(ii) 
city will provide for 


e plan 
g: 
sideration 
g, but no 
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The housing element 


should provide for an equitable distribution of these facilities among 
neighborhoods within the county or city 

(iii) The housing element should identify strategies designed to 
ensure the vitality and character of existing neighborhoods. It should 
show how growth and change will preserve or improve existing residen- 
tial qualities. The housing element may not focus on one requirement 
(e.g., preserving existing housing) to the exclusion of the other re- 
quirements (e.g., affordable housing) in RCW 36.70A.070(2). It should 
explain how various needs are reconciled. 


(iv) 


the following: 


The housing element 
performance of its housing st 


should include provisions 
trategy. A monitoring program may include 


to monitor the 


building 


to the targets, 


lds at which steps should be taken 


(A) The collection and analysis of information about the housing 
market; 

(B) Data about the supply of developable residential 
lots at various land-use densities and the supply of rental and for- 
sale housing at various price levels; 

(C) A comparison of actual housing development 
policies and goals contained in the housing element; 

(D) Identification of threshol 
to adjust and revise goals and policies; and 

(E) A description 


[Statutory Authorit 
filed 1/19/10, 


365-196-410, 


the county or city 


AMENDATORY SECTION 


212I PLS) 


WAC 365-196-415 Capital facilities element. 
facilities element 


The capital 


least the following feat 
An inventory of 

also referred 
tions and capacities of 
A forecast of the fut 


(a) 


entities, 


(b) 


ures: 


tO as 


the capital 


existing capital 


ty: RCW 36.70A.050 and 36.70A.190. 
effective 2/19/10.] 


(Amending WSR 15-04-039, 


of the types of adjustments and revisions that 
may consider. 


WSR 10-03-085, $ 


filed 1/27/15, effective 


(1) 


Requirements. 


of a comprehensive plan must contain at 


facilities owned by public 


"public facilities," 
facil 


j 


showing the loca- 


based on the land use element; 


ture needs for such capital 


ties; 


facilities 


(c) The proposed locations and capacities of expanded or new cap- 
ital facilities; 

(d) At least a six-year plan that will finance such capital fa- 
cilities within projected funding capacities and clearly identifies 
sources of public money for such purposes; and 

(e) A requirement to reassess the land use element if probable 
funding falls short of meeting existing needs and to ensure that the 
land use element, capital facilities plan element, and financing plan 
within the capital facilities plan element are coordinated and consis- 
tent. Park and recreation facilities shall be included in the capital 
facilities plan element. 

(2) Recommendations for meeting requirements. 

(a) Inventory of existing facilities. 

(i) Counties and cities should create an inventory of existing 
capital facilities showing locations and capacities, including the ex- 
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tent to which existing facilities have capacity available for future 


growth. 
(ii) Capital 


facilities 


water systems, 
claimed water facilities 


police and fire protection facil 
ities that are n 


Sanitary sewer syst 


, schools, 
i 


(iii) Capital facil 
hensive plan elements, 
tion or the u 
cility elemen 
(iv) Coun 
the inventory. 


A 


tain this inven 
tal budget. 
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(B) Coordination and cooperation between the county or city and 
the utility provider to reduce potential critical areas conflicts 
through the consideration of alternate utility routes, expedited vege- 
tation management permitting, coordinated vegetation management activ- 
ities, and/or long-term vegetation management plans. 
(h) Adjacent counties and cities should coordinate to ensure th 
consistency of each jurisdiction's utilities element and regional 
utility plan, and to develop a coordinated process for siting regional 
utility facilities in a timely manner. 


[Statutory Authority: RCW 36.70A.050 and 36.70A.190. WSR 10-03-085, $ 
365-196-420, filed 1/19/10, effective 2/19/10.] 


AMENDATORY SECTION (Amending WSR 15-04-039, filed 1/27/15, effective 
2/27/15) 


WAC 365-196-425 Rural element. Counties must include a rural 
element in their comprehensive plan. This element shall include lands 
that are not designated for urban growth, agriculture, forest, or min- 
eral resources. The rural element shall permit land uses that are com- 
patible with the rural character of such lands and provide for a vari- 
ety of rural densities. 

(1) Developing a written record. When developing the rural ele- 
ment, a county may consider local circumstances in establishing pat- 
terns of rural densities and uses, but must develop a written record 
explaining how the rural element harmonizes the planning goals in the 
act and meets the requirements of the act. This record should document 
local circumstances the county considered and the historic patterns of 
development in the rural areas. 
(2) Establishing a definition of rural character. 
(a) The rural element shall include measures that apply to rural 
development and protect rural character. Counties must define rural 
character to guide the development of the rural element and the imple- 
menting development regulations. 

(b) The act identifies rural character as patterns of land use 
and development that: 

(i) Allow open space, the natural landscape, and vegetation to 
predominate over the built environment; 

(ii) Foster traditional rural lifestyles, rural-based economies, 
and opportunities to both live and work in rural areas; 

(iii) Provide visual landscapes that are traditionally found in 
rural areas and communities; 

(iv) Are compatible with the use of land by wildlife and for fish 
and wildlife habitat; 

(v) Reduce the inappropriate conversion of undeveloped land into 
sprawling, low-density development; 

(vi) Generally do not require th xtension of urban governmental 
services; and 

(vii) Are consistent with protection of natural surface water 
flows and ground water and surface water recharge and discharge areas. 

(c) Counties should adopt a locally appropriate definition of ru- 
ral character. Rural areas are diverse in visual character and in den- 
sity, across the state and across a particular county. Rural develop- 
ment may consist of a variety of densities and uses. It may, for exam- 
ple, include clustered residential development at levels consistent 
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(4) Rural governmental services. 

(a) Rural governmental services are those public facilities and 
services historically and typically delivered at intensities usually 
found in rural areas, and may include the following: 

(i) Domestic water system; 

(ii) Fire and police protection; 

(iii) Transportation and public transportation; and 

(iv) Public utilities, such as electrical, telecommunications and 
natural gas lines. 

(b) Rural services do not include storm or sanitary sewers. Urban 
governmental services that pass through rural areas when connecting 
urban areas do not constitute an extension of urban services into a 
rural area provided those public services are not provided in the ru- 
ral area. Sanitary sewer service may be provided only if it: 

(i) Is necessary to protect basic public health and safety and 
the environment; 

(ii) Is financially supportable at rural densities; and 

(iii) Does not permit urban development. 

(c) When establishing levels of service in the capital facilities 
and transportation element, each county should establish rural levels 
of service, for those rural services that are necessary for develop- 
ment, to determine if it is providing adequate public facilities. 
Counties are not required to use a single level of service for the en- 
tire rural area and may establish varying levels of service for public 
services in different rural areas. Where private purveyors or other 
public entities provide rural services, counties should coordinate 
with them to establish and document appropriate levels of service. 

(d) Rural areas typically rely on natural systems to adequately 
manage stormwater and typically rely on on-site sewage systems to 
treat wastewater. Development in rural areas also typically relies on 
individual wells, exempt wells or small water systems for water. Coun- 
ties should ensure the densities it establishes in rural areas do not 
overwhelm the ability of natural systems to provide these services 
without compromising either public health or the vitality of the sur- 
rounding ecosystem. 

(e) Rural road systems are not typically designed to handle large 
traffic volumes. Local conditions may influence varying levels of 
service for rural road system, and level of service standards for ru- 
ral arterials should be set accordingly. Generally, level of service 
standards should reflect the expectation that high levels of local 
traffic and the associated road improvements are not usually associ- 
ated with rural areas. 

(f) Levels of public services decrease, and corresponding costs 
increase when demand is spread over a large area. This is especially 
true for public safety services and both school and public transporta- 
tion services. Counties should provide clear expectations to the pub- 
lic about the availability of rural public services. Counties should 
nsure the densities it establishes in rural areas do not overwhelm 
the capacity of rural public services. 

(5) Innovative zoning techniques. 

(a) Innovative zoning techniques allow greater flexibility in ru- 
ral development regulations to create forms of development that are 


more consistent with rural character than forms of development gener- 
ated by conventional large-lot zoning. Innovative zoning techniques 
may allow forms of rural development that: 

(i) Result in rural development that is more visually compatible 


with the surrounding rural areas; 
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(ii) Maximize the availability of rural land for either resource 
use or wildlife habitat; 

(iii) Increase the operational compatibility of the rural devel- 
opment with use of the land for resource production; 

(iv) Decrease the impact of the rural development on the sur- 
rounding ecosystem; 

(v) Does not allow urban growth; and 

(vi) Does not require th xtension of urban governmental serv- 
ices. 

(b) Rural clusters. One common form of innovative zoning techni- 
que is the rural cluster. A rural cluster can create smaller individu- 
al lots than would normally be allowed in exchange for open space that 
preserves a Significant portion of the original parcel. 

(i) When calculating the density of development for zoning purpo- 
ses, counties should calculate density based on the number of dwelling 
units over th ntire development parcel, rather than the size of the 
individual lots created. 

(ii) The open space portion of the original parcel should be held 
by an easement, parcel or tract for open space or resource use. This 
should be held in perpetuity, without an expiration date. 

(iii) If a county allows bonus densities in a rural cluster, the 
resulting density after applying the bonus must be a rural density. 

(iv) Rural clusters may not create a pattern of development that 


relies on or requires urban governmental services. 
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ties and services that are appropriate and necessary to serve LAMIRDs 


subject to the following requirements: 


(i) Type 1 LAMIRDs - Isolated areas of existing more intense de- 
velopment. Within these areas, rural development consists of infill, 
development, or redevelopment of existing areas. These areas may in- 
clude a variety of uses including commercial, industrial, residential, 
or mixed-use areas. These may be also characterized as shoreline de- 
velopment, villages, hamlets, rural activity centers, or crossroads 


developments. 


(A) Development or redevelopment in LAMIRDs may be both allowed 
and encouraged provided it is consistent with the character of the ex- 
isting LAMIRD in terms of building size, scale, use, and intensity. 
Counties may allow new uses of property within a LAMIRD, including de- 
velopment of vacant land. 


(B) When establishing a Type I LAMIRD, counties mu 
logical outer boundary. The purpose of the logical oute 
to minimize and contain the 


to the existing areas. 


Uses 


consistent with the existin 
necessary levels of public facilities and services not otherwise pro- 
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, densities or intensities not normally al- 
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g character of the LAMIRD. Appropriate and 


(C) The logical outer boundary must be delineated primarily by 
the built environment as it existed on the date the county became sub- 


ject to the planning requirements of the act. 
I) Some vacant land may be included within the logical outer 


~ 


boundary provided it i 


s limited and does not create a significant 


amount of new development within the LAMIRD. 


(II) Construction that defines the built environment may include 
above or below ground improvements. The built environment does not in- 
clude patterns of vesting or preexisting zoning, nor does it include 


roads, clearing, grading, o 
service area if no physical improvements are in place. Although vested 
lots and structures built after the county became subject to the act's 
requirements should not be considered when identifying the built envi- 
ronment, they may be included within the logical outer boundary as in- 


fkl; 


r the inclusion within a sewer or water 


(III) The logical outer boundary is not required to strictly fol- 
If a large parcel contains an existing struc- 


low parcel boundaries. 


ture, a county may include part of the parcel in the LAMIRD boundary 
without including the entire parcel, to avoid a significant increase 
in the amount of development allowed within the LAMIRD. 


minimize and contain th 


ing development as of 


ning requirements of th 
tions of the logical ou 
much new growth will occur 


(D) The fundamental purpose of the logical outer boundary is to 

e LAMIRD. Counties should favor the configura- 
tion that best minimizes and contains the LAMIRD to the area of exist- 
the date the county became subject to the plan- 
e act. When evaluating alternative configura- 
ter boundary, counties should determine how 


at build out and determine if this level of 


new growth is consistent wi 
with the appropriate level of public facilities and public services. 
Counties should use the fol 
urations when establishing 
(I) The need to preserve the character of existing natural neigh- 


borhoods and communities; 
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y designed 
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ting site, 
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or new developmen 
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d facilities tha 
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es for 
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t uses and that 
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resource-based indus 
long-term commercial 
Counties are not req 


ing site, 
on a previousl 
Counties 


t are limited 


tourist 
try. 


do not permit 


significance, 


uired 


future land use map and may allow 
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fo 
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condit 


r the 
LAMIRDs: 
(I) 


ional use process, 
ment regulations conditions tha 
location of a Type 2 LAMIRD. Conditions must assure 


coun 


ditions should include spacing cri 


to designa 


t address all 


may allow 


to those necessary to serv 
low-density sprawl. 
t uses may be added as accessory 
For accessory uses on agricul 


see WAC 


include i 


ty of 


Counties may 


Small- 


urist or recreational uses 
intensification of an ex- 
y undeveloped site, 


but 
public services 
the recre- 


tural 


365-196-815. 


te Type 2 LAMIRDs on the 
them as a conditional use. 
ties should 


If using 


n their develop- 


Are isolated, both from urban areas and from each ot 
teria to avoid creating a pat 


the statu 


tory criteria 
that Type 


her. Con- 
tern of 


strip development; 

(II) Are small in scale; 

(III) Are consistent with rural character; 

(IV) Rely on a rural location or a natural setting; 

(V) Do not include new residential development; 

(VI) Do not require services and facilities beyond what is avail- 
able in the rural area; and 

(VII) Are operationally compatible with surrounding resource- 
based industries. 

(iii) Type 3 LAMIRDs - Small-scale businesses and cottage indus- 
tries. Counties may allow isolated small-scale businesses and cottage 
industries that are not principally designed to serve the existing and 
projected rural population and nonresidential uses, but do provide job 
opportunities for rural residents, through the intensification of de- 
velopment on existing lots or on undeveloped sites. 

(A) Counties may allow the expansion of small-scale businesses in 
rural areas as long as those small-scale businesses are consistent 
with the rural character of the area as defined by the county in the 
rural element. Counties may also allow new small-scale businesses to 
use a site previously occupied by an existing business as long as the 
new small-scale business conforms to the rural character of the area. 
Any public services and public facilities provided to the cottage in- 
dustry or small-scale business must be limited to those necessary to 
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serve the isolated nonresidential use and shall be provided in a man- 
ner that does not permit low-density sprawl. 
(B) Counties are not required to designate Type 3 LAMIRDs on the 
future land use map and may allow them as a conditional use. If using 
a conditional use process, counties should include in their develop- 
ment regulations conditions that address all the statutory criteria 
for the location of a Type 3 LAMIRD. Conditions must assure that Type 
3 LAMIRDs: 
I) Are isolated, both from urban areas and from each other. Con- 
ditions should include spacing criteria to avoid creating a pattern of 
strip development; 
(II) Are small in scale; 
(III) Are consistent with rural character; 
(IV) Do not include new residential development; 

(V) Do not require public services and facilities beyond what is 
available in the rural area; and 

(VI) Are operationally compatible with surrounding resource-based 
industries. 

(d) Major industrial developments and master planned resorts gov- 
erned by other requirements. Counties may not use the provisions of 
RCW 36.70A.070 (5) (d) (iii) to permit a major industrial development or 
a master planned resort. These types of development must comply with 
the requirements of RCW 36.70A.360 through 36.70A.368. For more infor- 
mation about major industrial developments, see WAC 365-196-465. For 
more information about master planned resorts, see WAC 365-196-460. 


~ 


[Statutory Authority: RCW 36.70A.050 and 36.70A.190. WSR 15-04-039, $ 
365-196-425, filed 1/27/15, effective 2/27/15; WSR 10-22-103, $ 
365-196-425, filed 11/2/10, effective 12/3/10; WSR 10-03-085, $ 
365-196-425, filed 1/19/10, effective 2/19/10.] 


AMENDATORY SECTION (Amending WSR 15-04-039, filed 1/27/15, effective 
2/27/15) 


WAC 365-196-430 Transportation element. (1) Requirements. Each 
comprehensive plan shall include a transportation element that imple- 
ments, and is consistent with, the land use element. The transporta- 


tion element shall contain at least the following subelements: 

(a) Land use assumptions used in estimating travel; 

(b) Estimated traffic impacts to state-owned transportation fa- 
cilities resulting from land use assumptions to assist the department 
of transportation in monitoring the performance of state facilities, 
to plan improvements for the facilities, and to assess the impact of 
land-use decisions on state-owned transportation facilities; 

(c) Facilities and services needs, including: 

(i) An inventory of air, water, and ground transportation facili- 
ties and services, including transit alignments and general aviation 
airports facilities, to define existing capital facilities and travel 
levels as a basis for future planning. This inventory must include 
state-owned transportation facilities within the county's or city's 
jurisdictional boundaries; 

(ii) Level of service standards for all locally owned arterials 
and transit routes to serve as a gauge to judge performance of the 
system. These standards should be regionally coordinated; 
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department of transportation to understand the limits of state facili- 
ties throughout the planning period and should avoid increasing vehi- 
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(i) Transportation demand management. 
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(iii) Sources of proposed funding may include: 

(A) Federal or state funding. 

(B) Local funding from taxes, bonds, or other sources. 

(C) Developer contributions, which may include: 

(I) Impact or mitigation fees assessed according to chapter 82.02 
RCW, or the Local Transportation Act (chapter 39.92 RCW). 
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(B) Adjust level of service standards to reduce the number and 
cost of needed facilities; 
(C) Revisit identified needs and use of transportation system 
management or transportation demand management strategies to reduce 
the need for new facilities; or 
(D) Revise the land use element to shift future travel to areas 
with adequate capacity, to lower average trip length by encouraging 
mixed-use developments to increase the share of people who can walk, 


bicycle, or take transit to meet daily needs, or to avoid the need for 
new facilities in undeveloped areas; 

(E) If needed, adjustments should be made throughout the compre- 
hensive plan to maintain consistency. 


(m) Implementation measures. Counties and cities may include an 
implementation section that broadly defines regulatory and nonregula- 
tory actions and programs designed to proactively implement the trans- 
portation element. Implementation measures may include: 
(i) Public works guidelines to reflect multimodal transportation 
standards for pedestrians, bicycles and transit; or adoption of Wash- 
ington state department of transportation standards or the ( (Amertean 
Associaton eof State Hicghweyand)) National Association of City Trans- 
portation Officials standards for bicycle and pedestrian facilities; 

(ii) Transportation concurrency ordinances affecting development 
review; 

(iii) Parking standards, especially in urban centers, to reduce 
or eliminate vehicle parking minimum requirements, provide vehicle 
parking maximums and include bicycle parking; 

(iv) Commute trip reduction ordinances and transportation demand 
management programs; 

(v) Access management ordinances; 

(vi) ( (Neameterized)) Active transportation funding programs; 

(vii) Maintenance procedures and pavement management systems to 
include bicycle, pedestrians and transit considerations; 

(viii) Subdivision standards to reflect multimodal goals, includ- 
ing providing complete and connected networks, particularly for bicy- 
cle and pedestrian travel; and 

(ix) Transit compatibility policies and rules to guide develop- 
ment review procedures to incorporate review of bicycle, pedestrian 
and transit access to sites. 


[Statutory Authority: RCW 36.70A.050 and 36.70A.190. WSR 15-04-039, $ 
365-196-430, filed 1/27/15, effective 2/27/15; WSR 10-03-085, $ 
365-196-430, filed 1/19/10, effective 2/19/10.] 


AMENDATORY SECTION (Amending WSR 10-03-085, filed 1/19/10, effective 
2/19/10) 


WAC 365-196-435 Economic development element. (1) Requirements. 

(a) The economic development element should establish local 
goals, policies, objectives, and provisions for economic growth and 
vitality and a high quality of life. An economic development element 
should include: 

(i) A summary of the local economy such as population, employ- 
ment, payroll, sectors, businesses, sales, and other information as 
appropriate; 
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(ii) A summary of the strengths and weaknesses of the local econ- 
omy defined as the commercial and industrial sectors and supporting 
factors such as land use, transportation, utilities, education, work- 
force, housing, and natural/cultural resources; and 
(iii) An identification of policies, programs, and projects to 
foster economic growth and development and to address future needs. 
Identification of these policies, programs, and projects should in- 
clude a summary of each. 

(b) A city that has chosen to be a residential community is ex- 
empt from the economic development element requirement of this subsec- 
tion. 


(c) The requirement to include an economic development element is 
null and void until sufficient funds to cover applicable local govern- 
ments costs are appropriated and distributed at least two years before 
the due date for the periodic review and update required in RCW 
36.70A.130(1). 

(2) Recommendations for meeting the requirements. Counties and 
cities should consider using existing economic development plans de- 
veloped at the county and regional level and may adopt them by refer- 
ence as a means of including an economic development element within 
their comprehensive plan. Counties and cities should consider develop- 
ing partnerships with organizations within the community and with 
state and federal agencies and the private sector. Because labor mar- 
kets typically encompass at least one county and may encompass a mul- 
ticounty region, counties and cities should coordinate economic devel- 
opment activities on a regional basis. The department recommends coun- 
ties and cities consider the following in preparing an economic devel- 
opment element: 

(a) A summary of the local economy. 

(i) Economic development begins with information gathering. The 
purpose of information gathering is to provide a summary of the local 
economy. Much of this information is available from regional, state or 
federal agencies. 

(ii) Counties and cities should use population information con- 
sistent with the information used in the land use element and the 
housing element. 

(iii) Counties and cities are not required to generate original 
data, but can rely on available data from the agencies who report the 
information. Employment, payroll, and other economic information is 
available from state and federal agencies, such as the Washington 
state department of employment security, the Bureau of Labor Statis- 
tics and the Census Bureau. Some of this information may not be avail- 
able at the city level, but may be available only at the ((eeumey 
wide)) countywide level. Government agencies that report this data may 
be prohibited from releasing certain data to avoid disclosing propri- 
etary information. Local governments should also consult with their 
associate development organization, economic development council and 
economic development districts. Counties and cities may also use data 
such as permit volume, local inventories of available land and other 
data generated from their activities that is useful for economic de- 
velopment planning. 

(b) Summary of strengths and weaknesses of the local economy. 

(i) Counties and cities should consult with their associated de- 
velopment organization, economic development council and/or economic 

development district to help with identifying appropriate commercial 

and industrial sectors. 
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(ii) Shift-share analysis is one method of identifying strengths 
and weaknesses of the local economy. This method identifies industrial 
sectors that have a relatively greater proportion of the local area's 
employment than exists in the national economy. It is one method of 
identifying sectors with a local competitive advantage. This is a 
method that can be employed using readily available existing data. 
(iii) Identification of industry clusters is another method of 
identifying strengths and weaknesses of the local economy. State and 
local economic development organizations, including some associated 
development organizations and the department, have identified a number 
of industry clusters in the state. An industry cluster is a group of 
related firms that provide interdependent specialized goods or serv- 
ices. The presence of existing suppliers of specialized services anda 
specialized work force makes attracting additional economic activity 
in the cluster easier. 

(iv) Identifying strong industry sectors or clusters can help de- 
termine strengths and weaknesses, help a city or county develop a re- 
alistic profile of land and infrastructure needs, and identify ways to 
focus economic development activities. It does not confer preferred 
status on any particular firm or industry. Counties and cities should 
still treat all individuals and firms as equal under the law. 

(v) Counties and cities may also refer to information and public 
input collected during public participation to identify strengths and 
weaknesses based on community perception of their community. Counties 
and cities may conduct a separate visioning exercise to help identify 
strengths and weaknesses. 
(vi) Counties and cities may employ asset mapping, which builds 
from the information gathered. Asset mapping is similar to traditional 
strengths, weaknesses, opportunities, and threats (SWOT) analysis with 
several significant distinctions. Under the SWOT analysis, strength 
and opportunity factors may not be linked together. 

(c) Identification of policies, programs, and projects to foster 
economic growth and development and to address future needs. 

(i) After identifying strengths and weaknesses, the economic de- 
velopment element may identify policies, programs and projects that 
foster economic growth and development and address future needs. The 
programs and policies should be targeted at addressing weaknesses or 
capitalizing on strengths identified in the community. 

(ii) Counties and cities should consider using specific, quanti- 
fied, and time-framed performance targets that provide a measurement 
of the success of an economic development element and serve as a ref- 
erence point in the economic development process. 


[Statutory Authority: RCW 36.70A.050 and 36.70A.190. WSR 10-03-085, § 
365-196-435, filed 1/19/10, effective 2/19/10.] 


AMENDATORY SECTION (Amending WSR 10-03-085, filed 1/19/10, effective 
2/19/10) 


WAC 365-196-465 Major industrial developments. (1) General au- 
thority for major industrial developments. A county required or choos- 
ing to plan under the act may establish, in consultation with cities 
under the ( (eeumey-wide)) countywide planning policies outlined in RCW 
36.70A.210, a process for reviewing and approving proposals to author- 
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these procedures, if necessary, to address considerations and require- 
ments particular to major industrial developments. 
(b) The public participation process should identify how a 
project proposal meets the statutory criteria for siting a major in- 
dustrial development. However, the act does not require these propos- 
als to undergo a greater degr of public participation than any other 
action. 

(7) RCW 36.70A.070 (5) (e) does not prohibit the location of a ma- 
jor industrial development within or adjacent to an existing limited 
area of more intense rural development (LAMIRD) provided it is ap- 
proved consistent with RCW 36.70A.365. 


[Statutory Authority? RCW .36.70A.050 and 36.70A.190. WSR 10-03-085, $ 
365-196-465, filed 1/19/10, effective 2/19/10.] 


AMENDATORY SECTION (Amending WSR 10-03-085, filed 1/19/10, effective 
2/19/10) 


WAC 365-196-470 Industrial land banks. (1) In addition to the 
major industrial development allowed under RCW 36.70A.365, a county 
planning under RCW 36.70A.040 that meets the criteria in subsection 
(2) of this section may establish a process for designating an indus- 
trial land bank consisting of no more than two master planned loca- 
tions for major industrial activity outside urban growth areas. 

(a) “Industrial land bank" means up to two master planned loca- 
tions, each consisting of a parcel or parcels of contiguous land, suf- 
ficiently large so as not to be readily available within the urban 
growth area of a city, or otherwise meeting the criteria contained in 
RCW 36.70A.367 (4) (a), Suitable for manufacturing, industrial, or com- 
mercial businesses and designated by the county through the comprehen- 
Sive planning process specifically for major industrial use. 

(b) The process of designating industrial land banks must occur 
in consultation with cities consistent with the ((4eumey-wide)) coun- 
tywide planning policies and, where applicable multicounty planning 
policies. 

(c) A master planned location for major industrial developments 
may be approved through a two-step process: Designation of an indus- 
trial land bank area in the comprehensive plan; and subsequent appro- 
val of specific major industrial developments through a local master 
plan process described under subsection (3) (f) of this section. 

(2) Counties eligible to create an industrial land bank. Only 
counties that meet one of the following criteria may designate an in- 
dustrial land bank: 
(a) Has a population greater than ( (4we—hundeed $i++ heusand) ) 
250,000 and is part of a metropolitan area that includes a city in an- 
other state with a population greater than ( (¢we—hundeed $i+ftytheu- 
sand)) 250,000; 
(bo) Has a population greater than ( (enehundeed fertytheusand) ) 
140,000 and is adjacent to another country; 

(c) Has a population greater than ( (fe*ty-heuseand)) 40,000 but 
less than ( (sevens;-—five—theusand)) 75,000 and has an average level of 


unemployment for the preceding three years that exceeds the average 
state unemployment for those years by ( (€wernty)) 20 percent and is: 
(i) Bordered by the Pacific Ocean; 
(ii) Located in the Interstate 5 or Interstate 90 corridor; or 
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(i) Urban growth will not occur in adjacent nonurban areas; 
(ii) Development is consistent with the county's development reg- 
ulations adopted for protection of critical areas; 
(iii) Required infrastructure is identified and provided concur- 
rent with development. Such infrastructure, however, may be phased in 
with development; 
(iv) Transit-oriented site planning and demand management pro- 
grams are specifically addressed as part of the master plan approval; 
(v) Provision is made for addressing environmental protection, 
including air and water quality, as part of the master plan approval; 
(vi) The master plan approval includes a requirement that inter- 
local agreements between the county and service providers, including 
cities and special purpose districts providing facilities or services 
to the approved master plan, be in place at the time of master plan 
approval; 
(vii) A major industrial development is used primarily by indus- 
trial and manufacturing businesses, and that the gross floor area of 


all commercial and service buildings or facilities locating within the 
major industrial development do not exceed ((#enR)) 10 percent of the 
total gross floor area of buildings or facilities in the development. 


The intent of this provision for commercial or service use is to meet 
the needs of employees, clients, customers, vendors, and others having 
business at the industrial site, to attract and retain a quality work- 
force, and to further other public objectives, such as trip reduction. 
These uses may not be promoted to attract additional clientele from 
the surrounding area. Commercial and service businesses must be estab- 
lished concurrently with or subsequent to the industrial or manufac- 
turing businesses; 

(viii) New infrastructure is provided for and/or applicable im- 
pact fees are paid to assure that adequate facilities are provided 
concurrently with the development. Infrastructure may be achieved in 
phases as development proceeds; 

(ix) Buffers are provided between the major industrial develop- 
ment and adjacent rural areas; 

(x) Provision is made to mitigate adverse impacts on designated 
agricultural lands, forest lands, and mineral resource lands; and 

(xi) An open record public hearing is held befor ither th 
planning commission or hearing examiner with notice published at least 
( (thiy)) 30 days before the hearing date and mailed to all property 
owners within one mile of the site. 
(g) Required procedures. In addition to other procedural require- 
ments that may apply, a county seeking to designate an industrial land 
bank under this section must: 
(i) Provide ( (eeumeyowide)) countywide notice, in conformance 
with RCW 36.70A.035, of the intent to designate an industrial land 
bank. Notice must be published in a newspaper or newspapers of general 
circulation reasonably likely to reach subscribers in all geographic 
areas of the county. Notice must be provided not less than ( (€+*+t+¥) ) 
30 days prior to commencement of consideration by the county legisla- 
tive body; and 

(ii) Make a written determination of the criteria and rationale 
used by the legislative body as the basis for siting an industrial 
land bank under this chapter. 


[Statutory Authority: RCW 36.70A.050 and 36.70A.190. WSR 10-03-085, $ 
365-196-470, filed 1/19/10, effective 2/19/10.] 
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ria for resource 


(c) 


lude the lands 


lands of 


long- 


As noted in subsection 
source lands are a possible exception to th 
resource lands be designated out 


ance is based on the significan 


close to their source, 
lands for other purposes af 
should consider the potential loss of access to mineral 
if they are not designated and conserved, 


and 


no longer meet 


term commercial 


the designation crite- 


Significance. 
section, mineral re- 


(1) (£) of this 
£ 
tside the urban 


the po 
ter mining is complete. 


C COS 
cen 


quirement that natural 
growth area. This guid- 


t savings from using minerals 
tial for reusing the mined out 


Counties and cities 
resource lands 


and should also consider the 


consumptive use of mineral resources when designating specific mineral 


resource lands. 
(d) 


cultural 


local food banks, 


schools, 


(e) Th 
area-wide) ) 


a countywide basis, 


question of consist 
the entire prior design 


visiting 


to the extent 
discovered, 
count. 
the planned 


design 
timber, 
defer 


Or fOr 


use of lan 
resource lands will in 
manner and in accordan 
ated lands for the production of food, 
traction of minerals. 
ree lands until they are able 


the ex 
reviews of resou 


that new informati 


Review for consistency in 
ds adjacen 
terfere wi 
ce with th 


agriculi 


Counties and cities may also consider retaining local 
lands in or near urban growt 
egy promoting food security, 


agri- 


th areas as part of a local strat- 
tural education, 


or in support of 


or other large insti 
review of existing designations should be done on 
and in most cases, 
tency with the comprehensive plan, 
tion and regulation process. 
on is available or errors have been 
the review process should take this information into ac- 
should include whether 
ral, 
ed use, 
e best management practices, 
agricultural produc 
nties 


a 


this context 
t to agricultu 
th the continu 


Cou 


tutions. 
( (an 
be limited to the 
rather than re- 


However, 


forest, or mineral 

in an accustomed 
of the 
ts, 
and cities must 


or 


to conduct a com- 


prehen 


sive countywide 


ana 


lysis consistent with 


WAC 365-190-040 (10). 


(£) 
adjacent 
ued use, 


lands 
contin 


management practices, 


ment 
lands is foun 
(g) Coun 


for addressin 


Development 
to natu 
in the accust 
of these designa 
regulations ensuring the conservat 
d in WAC 365-1 
ties and cil 
gram that includes nonregul 
development regulati 
g the 


ons 


regulations must assure 
ral resource lands will 
tomed manner and in 
ted lands. 
tion of designated resou 


196-815. 
ties are encouraged to use a coordinated pro- 
latory programs and incentives to su 
to conserve natural resource lands. 
designation of natural resource lands is located 


under WAC 365-190-040 through 365-190-070. 


(h) When 


adopt 


tha 
not 


t the planned use of 
interfere with the 
accordance with best 
Guidance on develop- 
rce 


pplement 
idance 


Gu 


ting comprehensive plan policies on siting energy 


facilities on 


or adj 


acent to na 


tural resource lands, 


counties and cit- 


ies must ensu 


re that developmen 


t does not resul 


t in conversion to a 


use tha 


t removes the land from resource production, 


or interferes with 


the 


usual and accustomed operations of the natural reso 


urce lands. 


Counties and cities are enco 


uraged to adopt pol 


licies and regulations 


regarding the appropriate location for siting energy facilities on or 


adjacent to natural resource 


lands. 


Policies and regulations may em- 


phasize dual-use strategies 


that preserve or improve natural resource 


lands, provide clarity to developers, and support renewabl nergy 
goals. 

[Statutory Authority: RCW 36.70A.050 and 36.70A.190. WSR 10-03-085, § 
365-196-480, filed 1/19/10, effective 2/19/10.] 
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196-485 Critical areas. 
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ment regulati 


recreation opportunities; 


development 


ons. 
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effective 


Relations 


/2/10, 


tecting the environment and enhancing the state's hi 


life, includi 


ng air and water quality, 


(b) 
ence in 
function 


(c) 


Juri 


ridors within and between urban growt 
g thos 


includin 

(d) 
protect 
water su 
element 


RCW 


pplie 
must 


cleanse those 
Puget Sound o 
(e) 


(£) 


of the act, s 


tory measures include, but are not limited to: Incen 
cation, and public recognition, and could include in 
such as the purchase or transfer of development righ 
icies are incorporated into the plan 


ion of the quality and quantii 


Becau 
with the comprehensive plan, 
the underlying policies for th 


In pu 


sdictions are required 


and 
to incl 
developing policies and development 


the avail 


s and values of critical areas. 
Counties and cities ar 


requir 


regulati 


d 


areas needed as critical 
36.70A.070(1) 


s in the land use element. 
review drainage, flooding, 


discharges that pollu 


requires counties and cit 
ty of ground wat 


habitat by 


Where applic 
and stormwat 


area and in nearby jurisdictions, and provide guidance 
] te waters of the state, 


r waters entering Puget Sound. 


se th 


rsuin 
ch policies shou 


U 


ld identify nonregulat 
protecting critical areas as well as regulatory appr 


e critical areas regulations must 
each comprehensive plan 
e jurisdiction's critical areas program. 
g the environmental protection 


an 


as a part of 
can be readil 
(2) Requ 


sive plans un 
nate critical 
Any previous 


nations and t 


the land use element), the 
y assessed. 
irements. Prior to 


der the act, 


consistency 


ude the best available 


hip to the compre- 


The act requires that the planning goals in RCW 36.70A.020 

t and adoption of comprehensive plans and develop- 
These goals include retaining open space; 
conserving fish and wildlife habitat; 


enhancing 
pro- 
gh quality of 
ability of water. 
sci- 
ons to protect the 


to identify open space cor- 
th areas for multiple purposes, 


wildlife. 

ies to provide for 
er used for public 
able, the land use 
er runoff in the 
to mitigate or 
including 


be consistent 
should set forth 


d open space goals 
ory measures for 
oaches. Nonregula- 
tives, public edu- 
novative programs 
ts. When such pol- 


(either in a separate element or 


of the regulations 


the original development of comprehen- 
counties and cities wer 


i 


areas and adopt dev 


lopment 


regulation 


quired to desig- 
s protecting them. 


designations and regulations must be reviewed in the com- 
prehensive plan process to ensure consistency betwee 


he comprehensive plan. 


ing areas and ecosystems: 


period following adoption of 
the basis for the comprehensive plan came later 
identification and regulation of critical areas. 


(a) Wetlands; 
(b) Areas of critical recharging effect on aqui 
able water; 
(c) Fish and wildlife habitat conservation area 
(d) Frequently flooded areas; and 
(e) Geologically hazardous areas. 
(3) Recommendations for meeting requirements. 
(a) In the initial 
the analysis which was 
than the initial 
the adoption 


regulations w 
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formation into account 
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has issued guidelines for 
tical areas which are contained in chapter 


) 


must be designat 
licable environmental conditions exist, 


ted and pro 


areas ordinances are required to include 


the classification 


tected 
whether within 


Critical areas may overlap each oth- 


ing. 


most cases, 


Sive plan, 
and regulat 


ations during 
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rather 
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ements to protect critical areas apply in addition to 
ts of the underlying zon 
eview of existing design 


the comprehensive 
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ts to include 
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q designations and 
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ecessary 
the extent 
th 
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NLESS 


regulations to protect 
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the Jurisdiction 


or 


the functions and val- 


that new information is available or errors 
e review process ((skevtd)) must take this in- 
] provides a reasoned, 
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d cities review plan, 


lation and permit implementation monitorin 


qg results and, 


where ap- 


plic 


able, 


incorporate adaptive management 


measures 


to ensure regula- 


tion 


s are effi 


cient and effective at protectin 


q critical area func- 


tion 


s and valu 


es. 


fy t 
tion 
chas 


development review process, 


(£) The depart 


he policie 
s will be 
s, develo 


s by wh 
used an 


(4) 


(a) Many 


Avoiding impacts thro 


pment rights, 


existing data so 


When 


use designations, 


to a 
flig 
fyin 
help 


developin 


void direc 
ts between 


g and reviewing 
counties and 
ting new growth 


TO 


g areas wi 
identify 


and 
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help a cou 
is suitab 


pac 
infr 
and 


and 


mapped critical 
urban areas wit 


s to these 
astructure 
the p 


cities sho 


nty or city better 


areas co 
planning, 


u 


tment recommends 


etc.). 


the comprehen 
cit 


new development and protect 
th a high probabili 
lands that are likely to be u 


uld be minimized 
open space acquisit 
urchase or transfer of development 
(b) When considering expanding the urban growth area, counties 


ich decisions are made on 
d when and how other mean 
See WAC 365-196-855. 

ugh appropriate land use designations. 
urces can identify, 


that planning jurisdictions 
when and how regula- 
s will be employed 


areas with 


provide su 


tion, 
right 


the likely presence of critical 
sive plan and future land 
ties should use available 
a high probability of con- 
ing critical 
ty of critical areas conflicts can 
nsuitable for development 
fficient capacity of 
le for development as required by RCW 36.70A.115. 
through measures such as green 
open space zoning, 

ts. 


tha 


areas. 


ld avoid including lands 


con 


identi- 


(pur- 


in advance of the 


areas. 


information 


areas. Identi- 


land 
Im- 


tain large amounts of 
Counties and cities should not designate new 


thin the ( (eRe—hundsed-yeat)) 100-year flood plain un- 


less no other alternatives exist, and if included, impacts on the 
flood plain must be mitigated. RCW 36.70.110(8) prohibits expansion of 
the urban growth area into the (( )) 100-year flood 
plain in some cases. S WAC 365-196-310. 

(c) If critical areas are included in urban growth areas, they 
still must be designated and protected. See WAC 365-196-310. 
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[Statutory Authority: RCW 36.70A.050, 36.70A.190. WSR 10-22-103, $ 
365-196-485, filed 11/2/10, effective 12/3/10; WSR 10-03-085, $ 
365-196-485, filed 1/19/10, effective 2/19/10.] 


AMENDATORY SECTION (Amending WSR 10-03-085, filed 1/19/10, effective 
2/19/10) 


WAC 365-196-500 Internal consistency. (1) Comprehensive plans 
must be internally consistent. This requirement means that differing 
parts of the comprehensive plan must fit together so that no one fea- 
ture precludes the achievement of any other. 

(2) Use of compatible assumptions. A county or city must use com- 
patible assumptions in different aspects of the plan. 

(a) A county or city should use common numeric assumptions to the 


fullest extent possible, particularly in the long-term growth assump- 
tions used in developing the land use, capital facilities and other 
elements of the comprehensive plan. 

(b) If a county or city relies on forecasts, inventories, or 


functional plans developed by other entities, these plans might have 
been developed using different time horizons or different boundaries. 
If these differences create inconsistent assumptions, a county or city 
should include an analysis in its comprehensive plan of the differen- 
ces and reconcile them to create a plan that uses compatible assump- 
tions. 

(3) The development regulations must be internally consistent and 
be consistent with and implement the comprehensive plan. 

(4) Consistency review. Each comprehensive plan should provide 
mechanisms for ongoing review of its implementation and adjustment of 
its terms whenever internal conflicts become apparent. At a minimum, 
any amendment to the comprehensive plan or development regulations 
must be reviewed for consistency. The review and update processes re- 
quired in RCW 36.70A.130 (1) and (3) should include a review of the 
comprehensive plan and development regulations for consistency. 

(5) See WAC 365-196-800 for more information on the relationship 
between development regulations and the comprehensive plan. See WAC 
356-196-305 for more information on the relationship between ( (eeuRty- 
wide)) countywide planning policies and the comprehensive plan. See 
WAC 365-196-315 (5) (a) for information on consistencies between as- 
sumptions and observed development for cities or counties subject to 
monitoring requirements in RCW 36.70A.215. 


[Statutory Authority: RCW .36.70A. 050 and 36.70A.190. WSR 10-03-085, $ 
365-196-500, filed 1/19/10, effective 2/19/10.] 


AMENDATORY SECTION (Amending WSR 10-03-085, filed 1/19/10, effective 
2/19/10) 


WAC 365-196-510 Interjurisdictional consistency. (1) Each coun- 
ty or city comprehensive plan must be coordinated with, and consistent 
with, the comprehensive plans of other counties and cities that share 
common borders or related regional issues with that county or city. 
Determining consistency in this interjurisdictional context is compli- 
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the differences in timing of comprehensive plan adoption and 


subsequent amendments. 


(2) 


Initially, interjurisdictional consistency should be met by 


the adoption of comprehensive plans, and subsequent amendments, which 
are consistent with and carry out the relevant ((eeumeyowide)) county- 
wide planning policies and, where applicable, the relevant multicounty 


planning 


policies. Adopted ( (eeumey-wide)) countywide planning poli- 


cies ar 


designed to ensure that county and city comprehensive plans 


are consistent. More detailed recommendations about ( (eeuR:-wide) ) 
countywide planning policies are contained in WAC 365-196-305. 


(3) 


To better ensure consistency of comprehensive plans, counties 


and cities should consider using similar policies and assumptions that 


apply to 
(4) 


common areas or issues. 
Counties and cities should use consistent population projec- 


tions and planning horizons when completing the periodic review and 


evaluation of comprehensive plans and development regulations. The 


planning 


horizon should start on the relevant deadline specified in 


RCW 36.70A.130(5) and encompass a minimum of 20 years. 


[Statutory Authority: RCW 36.70A.050 and 36.70A.190. WSR 10-03-085, § 
365-196-510, filed 1/19/10, effective 2/19/10.) 


AMENDATORY SECTION (Amending WSR 10-03-085, filed 1/19/10, effective 


2/19/10) 


WAC 


365-196-530 State agency compliance. (1) RCW 36.70A.103 re- 


quires that state agencies comply with the local comprehensive plans 


and development regulations, and subsequent amendments, adopted pur- 


suant to 


the act. An exception to this requirement exists for the 


state's authority to site and operate a special commitment center and 


a secure 
released 
36.70A.2 

(2) 


community transition facility to house persons conditionally 
to a less restrictive alternative on McNeil Island under RCW 
00. 
The department construes RCW 36.70A.103 to require each state 


agency to meet local siting and building requirements when it occupies 


the posi 


tion of an applicant proposing development, except where spe- 


cific legislation explicitly dictates otherwise. This means that de- 


velopmen 
and subs 


(3) 


t of state facilities is subject to local approval procedures 
tantive provisions, including zoning, density, setbacks, bulk 
and height restrictions. 


Under RCW 36.70A.210(4), state agencies must follow adopted 


( (eounty-wide)) countywide planning policies. Consistent with other 
statutory mandates, state programs should be administered in a manner 
which does not interfere with implementation of the county framework 
for interjurisdictional consistency, or the exercise by any local gov- 
ernment of its responsibilities and authorities under the act. 


(4) 


Overall, the broad sweep of policy contained in the act im- 


plies a requirement that all programs at the state level accommodate 
the outcomes of the growth management process wherever possible. The 


exercise 


of statutory powers, whether in permit functions, grant fund- 


ing, property acquisition or otherwise, routinely involves such agen- 
cies in discretionary decision making. The discretion they exercis 
should take into account legislatively mandated local growth manage- 
ment programs. State agencies that approve plans of special purpose 


districts that are required to be consistent with local comprehensive 


Certified on 5/19/2023 [ 154 ] WSR Issue 23-08 - Permanent 


Washington State Register, 


plans should provide guidance or 


ties to explain the need 
government comprehensive plans wi 
After local adopt 
nder the act, 
programs in light of the local plans 
this review should 
e interests of consisten 


(5) 
regul 


legal 
act 
LOPE. 


[S 


AMENDATORY SECTION 


ations u 
constraints, 


ions in th 


tatutory Au 
365-196-530, 


filed 1/19/10, 


12/3/10) 


WAC 365-196-550 Essential public facilities. 
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cilities. 
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cy with 
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process, 
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ion of comprehensive 
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and regulations. 
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hin relevant 


redirectin 
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ies. 
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te. 
counties and cit 
ic facilities," 


refers t 
Consisten 


ties subj 
it is not 
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g the state's 
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10-03-085, $ 


0, effective 


Determining 


o public fa- 
t with ((eeun- 
ies should 

to include at 


ect to the 
necessary that 


d existing fa- 


It may include the expansion of existing essential public 


activities and facilities necessary for an es- 
ty. 


The following facilities and types of facilities are identi- 
fied in RCW 36.70A.200 as essential public facilities: 


Airports; 
State educat 


RCW 47.06.140. 


(A) Th 

(B) In 
nections th 

(C) Interci 

(D) Interci 

(E) 


faciliti 
(F) 
(G) 
(H) 


to marine activities affecting in 
High capacity transporta 
Regional transit authori 


(I) 
(v) 


and services; 
The freight 
Th 


Marine port 


81.112.020; 


(vi) 


(vii) 
(viii) 


ties; 


State and local correctional 
Solid waste handl 
In-patient facil 
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ion facilities; 

State or regional transportation facilities; 
Transportation facilities of statewide significance as de- 
These include: 
e interstate highway system; 
terregional state principal arterials 
at serve statewide travel; 
ty passenger rail services; 
ty high-speed gro 


tem; 


und transportation; 


including ferry con- 


Major passenger intermodal terminals excluding all 
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facilities; 


ing facilities; 
including substance abuse facili- 
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th facilities; 


transition facilities; 


or. 
ial 


gulations. 


the s 
the office of financial management. 

Essential public facility criteria apply to the facilities 
Cities and 
public facilities to use an essential public fa- 
ting process for projec 
] Applicants who operate essential 
use an essential 


tate ((#en-yeer)) 10-year capital plan 


counties may not require applicants 


ts that would otherwise be allowed by 


public 
public facility siting process to 


ts that are not essential public facilities. 
ther it is a new, existing or an expansion 
ting public facility, the major component in 


identification of an essential public facility is whether it pro- 
is necessary to provide a public service and whether it is 
e. 
Criteria to determine if the facility is difficult to site. 


(2) 


Any one or more of 


facility difficul 


(a) The publ 
size, location, 
choices. 


facility or is 


(b) The pub 


isting location. 
bl 
public to h 


(c) The p 


ave, 


U 


site. 


dev 


(a) 


(e) Dev 


t 
Li 


li 


an expansio 


li 
si 


Use of the normal 
ly preclude the siting of 


to site. 
c facility n 


available public services, 


c facility n 


the following conditions is sufficien 


c facili 
gnifican 


ty h 


t adverse impacts that make it diffic 


to make a 


eeds a specific type of site of such as 
which there are few 


eeds to be located near another public 


n of an essential public facility at an ex- 


the 
ult to 


as, or is generally perceived by 


an 


(3) 


(a) Cities 


b 


prehensive plan policies directing opposition to a regional 
or the imposition of unreason 
Limitations on essential 
limits; 
tions; 
strate need may 


approval process which woul 
denied, but may impose reason 
mitigation of the essential 


lopment regu 
cilities. 
prec] 


(i) 


(ii) 


(iii) 


lopment reg 
an essential pub] 


an 
la 


Comprehensive plan 
Lude the siting of an essential public facility if 
effects would make the sitin 
le or impracticable. 

Siting of an essential public facility is "impracticable" if 
it is incapable of being performed or accomplished by the means em- 
ployed or at 


u 


tions 


g 


command. 
Impracticability may also include restrictive zoning; 


tial 


development review process would effective- 
essential public facility. 

lations require 
Lic facility siting process. 
Preclusion of essen 
d counties may not use 


the proposed facility to use 


public facilities. 
their comprehensive plan or 


to preclude the siting of essential public fa- 
provisions or dev 


lopment regulations 
their combined 
public facility impossi- 


of an essential 


com- 
decision; 


internal 
internal 


(b) A local 


staffing requirements; 


se 


be considered precl 
jurisdiction 


curity plan 


(c) 


d 


all 


able conditions or requirements. 


public facilities such as capacity 
resident eligibility restric- 
requirements; and provisions to demon- 
usive in some circumstances. 

may not include criteria in its land use 


ow the essential public facility to be 


able permitting requirements and require 
pub] 


ic facility's adverse effects. 


ing to comply with. 
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(4) Comprehensive plan. 
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th and implement applicable 
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tricts, 


consis 


such dis 
with the 


(c) The siting process shoul 
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Eligibility, including the effect of the compliance status of a city 
or county may have on eligibility, is determined by the state agency 
authorized to administer a grant or loan program. 

As the designated coordinator for state government regarding 
implementation of chapter 36.70A RCW, the department tracks local gov- 
ernment implementation with 
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the course of administering its grant and loan pro- 
the status of a county or city progress implementing 


The department does not determine compliance by county or 
city with the provisions of chapter 36.70A RCW. 
For completion of the periodic update under RCW 36.70A.130, 


requirement is determined by the county or city. 
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a series of public meetings or workshops at various locations through- 


out the jurisdiction to obtain public comments and suggestions. 

(b) Public hearings. When the final draft of the comprehensive 
plan is completed, at least one public hearing should be held prior to 
the presentation of the final draft to the county or city legislative 
authority adopting it. 

(c) Written comment. At each stage of the process when public in- 
put is sought, opportunity should be provided to make written comment. 
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language of a proposed ordinance or resolution without changing its 
effect; 
(iv) The proposed change is to a resolution or ordinance making a 
capital budget decision as provided in RCW 36.70A.120; or 
(v) The proposed change is to an ordinance or resolution enacting 
a moratorium or interim control adopted in compliance with RCW 
36.70A.390. 
(e) If a county or city adopts an amendment without providing an 
additional opportunity for public comment as described under (a) of 
this subsection, the findings of the adopted ordinance or resolution 
should identify which exception under RCW 36.70A.035 (2) (b) applies. 
(10) Any amendment to the comprehensive plan or development regu- 
lation must follow the applicable procedural requirements and the 
county or city public participation plan. A county or city should not 
enter into an agreement that is a de facto amendment to the comprehen- 
Sive plan accomplished without complying with the statutory public 
participation requirements. Examples of a de facto amendment include 
agreements that: 
(a) Obligate the county or city, or authorizes another party, to 
act in a manner that is inconsistent with the comprehensive plan; 
(b) Authorize an action the comprehensive plan prohibits; or 
(c) Obligate the county or city to adopt a subsequent amendment 
to the comprehensive plan. 


[Statutory Authority: RCW 36.70A.050 and 36.70A.190. WSR 15-04-039, § 
365-196-600, filed 1/27/15, effective 2/27/15; WSR 10-03-085, $ 
365-196-600, filed 1/19/10, effective 2/19/10.] 


AMENDATORY SECTION (Amending WSR 17-20-100, filed 10/4/17, effective 
11/4/17) 


WAC 365-196-610 Periodic review and update of comprehensive 
plans and development regulations. (1) Requirements. 

(a) Counties and cities must periodically take legislative action 
to review and, if needed, revise their comprehensive plans and devel- 
opment regulations to ensure the plan and regulations comply with the 
requirements of the act. This review and revision, required under RCW 
36.70A.130 (1), is referred to in this section as the periodic update. 

(b)(i) Deadlines for periodic update. Comprehensive plans and de- 
velopment regulations are subject to periodic update on a schedule es- 
tablished in RCW 36.70A.130(5). 


( (4++} Beadlines—for_comptetion_eof periedie review are—as_feltows+: 


Table HAC 366-196-6149 4 
Deadlines_fexr Completion of Periedie Review 


2045—_2648 
Update must 
be-completeby Affected -counties-and 
Janes theeities-withi: 


20452023 King, Pierce Snohomish 
20162024 | Clallam, Clark Island, Jefferson, 


Certified on 5/19/2023 [ 164 ] WSR Issue 23-08 - Permanent 


Washington State Register, 


Update must 


be-completeby 
June 30-0f- 


20172025 


2018/2026 


(ii) Certain smalJ 
up to an additional 


ler, 
two years 


(A) The eligibility of a 


not affect the eligibil 


als 


(B) A county is el 


ty OF 
igible 


to complete the update 
county for 
the cities 
if it has a 


within 
population 


ERousand) ) 


A city is e] 


50,000 and a grow 


th ra 


igible if it has a population of less than 


5,000, 

17 percent or a total 

100 persons. 
(D) Grow 


th ra 


and eit 


ther a growth rate of less than 
population growth of less than 


Issue 23-08 


te of less than 


WSR 23-08-037 


slower-growing counties and cities may take 


the two-year extension does 
the county. 


of less than 
( (seventeen) ) 


( (fve 
( (seventeen) ) 
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riod preceding 
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10-year pe- 
(5). 


Sion on the statu- 


even if they no 
(c) Taking 


longer 


legislative action. 


(i) 
action. 
nance following notice 


revisions made, 
therefore. 
(ii) 


The periodic update 
Legislative action mean 
and a pu 
finding that a review and evalu 
or that a revision was not 


Legislative action in 
review of the comprehensive plan and development r 
includes the adoption of any amendments necessary 
hensive plan and development reg 


he criteria due to popu 
mus 
s 
blic hearing includin 
ation has occurred an 
needed an 


t be accomplished th 


xtension period, 
lation growth. 


rough legislative 
the adoption of a resolution or ordi- 
g, 
d identifying the 
d the reasons 


at a minimum, a 


cludes two components 


TO 


quirements of the act. 
(d) What must 
(i) 


view and, 


if needed, 


be reviewed. 


Counties and cities 
revis 


E 


tha 


regulations for compliance wi 


areas ordinance 
(ii) Coun 
must review an 


d, if n 


ded, 


ig 


th the act. 


vis 


and their dev 
areas. 
(iii) Cou 


nties participating in the vol 


untary si 


. It includes a 


gulations and it 


bring the compre- 


ulations into compliance with the re- 


t plan under RCW 36.70A.040 must re- 
heir comprehensive plans and development 
This includes the critical 


ties and cities that do not plan under RCW 36.70A.040 
their resource lands designations 
lopment regulations designating and protecting critical 


tewardship program 


must review and, if n 
governed by th 
RCW 36.70A.130 ( 


(e) Th 


8). 


ded, 
e voluntary stewardship program, 


r 


required scope of review. 


vise their development 


except 


The p 


regulations not 
t as provided in 


urpose of the review is to 


determine if revisions are needed to bring the comprehensive plan and 


d 
ac 


V 


lopment regulation into compliance with 
The update process provides the method for bringing plans 


compliance with th 
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changed since the last update and for responding to changes in land 


use and in population growth. This review is necessary so 
s are not allowed to fall out of compliance wi 
This review must include at least the fol- 


hensive pla 


n 


tha 
th 


t compre- 
the act 


including a 


over time through inaction. 
lowing: 

(i) Consideration of the critical areas ordinance, 
best available science review (s chapter 365-195 WAC); 

(ii) Analysis of urban growth area review required by RCW 
36.70A.130 (3) (see WAC 365-196-310); 

(iii) Review of mineral resource lands designations and mineral 
resource lands development regulations adopted pursuant to RCW 
36.70A.040 and 36.70A.060; and 

(iv) Changes to the act or other applicable laws since the last 
review that have not been addressed in the comprehensive plan and de- 
velopment regulations. 

(2) Recommendations for meeting requirements. 

(a) Public participation program. 

(i) Counties and cities should establish a public participation 
program that includes a schedule for the periodic update and identi- 
fies when legislative action on the review and update component are 
proposed to occur. The public participa 


the public 


of when to comment on proposed changes to 


plan and c] 
date proces 
36.70A.035. 

(ii) C 


early iden 
s sho 


ounties an 


tify the scop 


d cities may 


gram to bes 
that errors 
cedures sha 
men 


t regulat 


meet th 
in exact 
ll not ren 
ions 


inval 


intent of th 
compliance wi 
der 
id if the sp 


is observed. 


gram includ 
periodic up 
justed late 


ed 
da 
r 
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to provi 


For example, 
one publ 


if an es 
ic hearing o 


Ss, 
de additional 


e of 


adju 


the 
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review. No 


t the public participat 


r 
th 


quir 


ment. 


iri 
tabl 
n al 


of 


act 


ions h 


publ 


the public participation 


strong public interest. 


(b) 
sis of whet 


Review of relevant s 


her ther 


(1) 


view amendments to the act tha 
tion or previous periodic upda 
are needed to maintain compliance wi 
maintain a comprehensive list of legislat 


Amendments to the act 


is a need 


Co 
ha 
te, 


unt 
ve 
and 


tatutes and local in 
for revisions. 

ies and cities should 
occurred sin 
termine 
th the act. 
ive amen 


de 


j 


RCW 36.70A.140 n 
the established program and 
the comprehensive land u 


formation 


ce the in 
f local 


tion program should also inform 
the comprehensive 
tice of 
uld be broadly disseminated as required by RCW 


the up- 


ion pro- 
otes 


pro- 


se plan or develop- 
the program and procedu 
ished public participation 
aving to do wi 
program could 
ic hearings to accommoda 


res 
pro- 
th the 
be ad- 
te 


and analy- 


first re- 
itial adop- 
amendments 


The department will 
dments an 


da check- 


list to assist counties and cities with this review. 

(ii) Review and analysis of relevant plans, regulations and in- 
formation. Although existing comprehensive plans and development regu- 
lations are considered compliant, counties and cities should consider 
reviewing development and other activities that have occurred since 
adoption to determine if the comprehensive plans and development regu- 

lations remain consistent with, and implement, the act. This should 
include at least the following: 

(A) Analysis of the population allocated to a city or county dur- 
ing the most recent urban growth area review (s WAC 365-196-310); 

(B) Consideration of critical areas and resource lands ordinan- 
ces. The department recommends evaluating the results of plan, regula- 
tion, and permit monitoring to determine if changes are needed to en- 
sure efficient and effective implementation of critical areas ordinan- 


Ces 


(See WAC 365-195-920); 
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Review of mineral resource lands designations and development 
tions adopted pursuant to RCW 36.70A.040 and 36.70A.060; 
Changes in anticipated circumstan- 


(ten-yeas)) 10-year 
elements. This in- 


cludes a reassessment of the land use element if funding falls short; 


(E) 
(E) 


Changes 
adjacent jurisdictions, 


Land use element; 
to comprehensive plans and development regulations in 
special purpose districts, 


or state plans that 


create an inconsistency with the county or city's comprehensive plan 
or development regulation 


(G) 


in the exis 
key existin 
of the 


( (Ewenty-yeast) ) 


Basic assumption 


ting comprehen 
g assumptions 


20-year plan, 


S; 


s underlying key calculations and conclusions 


Sive plan. 
are no 


If recent data 
longer appropriate 
counties and cities should con- 


sider updating them as part of the periodic update 
d cities required to estab 


365-196-31 
evaluation 
in th 


0 


(H) In 
ven 


con 


tains su 


(c) 
(i) An 
and update 


is review 


tories and 


). Counties an 
program under 


ventories. Cou 


(see WAC 365-196-315); 


to determin 


RCW 36.70A.215, 


and 


should use 


demonstrates that 
for the remainder 


(see WAC 
lish a review and 
that information 


nties and cities should review required in- 
e if new data or analysis 
mmary of the inventories required in the act. 


Table WAC 365-196-610.2 
Inventories Required by the Act 


is needed. Table 2 


Requirement 


RCW Location 


WAC Location 


Housing Inventory 


36.70A.070(2) 


365-196-430 


Inventory and analyze existing and projected housing 
needs, identifying the number of housing units necessary 
to manage project growth. 


Capital Facilities 


36.70A.070(3) 


365-196-445 


Inventory existing capital facilities owned by public 
entities, showing the locations and capacities of the 
capital facilities, and forecast future needs and proposed 
locations and capacities of expanded or new facilities. 


Transportation 


36.70A.070(6) 


365-196-455 


An inventory of air, water and ground transportation 
facilities and services, including transit alignments and 
general aviation airport facilities, to define existing 
capital facilities and travel levels and a basis for future 
planning. This inventory must include state-owned 
transportation facilities within the city's or county's 
jurisdictional boundaries. 


Take legislative action. 


y legislative action that completes a portion of the review 


process, 


findings th 
(ii) 


in whole or in part, 


at it is part 


Any public hearings on ] 


either in whol 


of 


state in the notice of hearing that 
the update process. 

(iii) At the end of the review and update process, 
cities should take legislative action declaring the 
complete, either as a separate legislative action, 
final legislative action that occurs as part of the 
This action should reference all 
as part of the update process. 
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[Statutory Authority: RCW 36.70A.050 and 36.70A.190. WSR 17-20-100, § 
365-196-610, filed 10/4/17, effective 11/4/17; WSR 15-04-039, $ 
365-196-610, filed 1/27/15, effective 2/27/15; WSR 10-22-103, $ 
365-196-610, filed 11/2/10, effective 12/3/10; WSR 10-03-085, S 
365-196-610, filed 1/19/10, effective 2/19/10.] 

AMENDATORY SECTION (Amending WSR 10-03-085, filed 1/19/10, effective 


2/19/10) 


state. 


original 
under the act, 
least ( 
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bI E i Lag ) , ' ' (eas er 
eates—_prepesed deteted text—and new text, respectively 


~)) Amended text 
shall show strikeouts for deleted text and underlining for new text, 
clearly identifying the proposed changes. At the discretion of the de- 


partment, 


strikeouts and underlined text may not be required provided 


the new or deleted portions of the proposed amendment are cl 
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(c) If the proposed amendment changes during the 
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a county or 
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(3) (a) The department prefers that notices of proposed 
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amend- 


ments, under RCW 36.70A.106, be submitted electronically th 
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Process. 


county or city may contact the department ( (by tetephene—at 
360-725-3000—-6e#)) by email at reviewteam@commerce.wa.gov to 
electronic contact information and procedures for electroni 
tals. 

(bo) Copies submitted by U.S. mail should be sent to: 

Department of Commerce, 

Growth Management Services 

Attn: Review Team 

P.O. Box 42525 

Olympia, WA 98504-2525 

(4) Submitting adopted amendments. 

(a) Each county or city planning under the act must tr 
the department, within ((#e")) 10 days after adoption, one 
and accurate copy of its adopted comprehensive plan or deve 
regulation, or adopted amendment to a comprehensive plan or 


ment TAUI pursuant to RCW 36. LOA. pe 


( (Expedited review requests _sheutd be—submitted by emah as 
euttinedin-subsection _(6} of this section, —Counties—and-eities) ) 


A 
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c submit- 


ansmit to 
complete 


lopment 
develop- 


( (Additionrei—eopies 


(b) The submittal of an adopted amendment must include 


a copy of 


the final signed and dated ordinance or resolution identify 
legislative action. 

(c) Submittal of an adopted amendment ((s)) should foll 
method outlined for submission of the ((stxty;-day¥)) 60-day 
review in subsection (3) of this section. 
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amendment to a comprehensive plan((+7)) ord v lopment regul 
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al is transmitted electronically; or 
the material is stamped upon the date of rece 
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hours if the submittal is transmitted by U.S. mail. 

(6) Expedited review. 


if t 


(b) 
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(a) Counties and cities may request expedited review when ( (they 


)) 


tent to adopt an amendment 


36.70A.106 (3) (b). 


(b) Expedited review 
regulations for which, 


(c) Counties and cities may not request 


is intended for amendments to 
without 


submitting notice to the department ( (fRettee)) of in- 
t to development regulations under RCW 


development 


xpedited review, the ((s+xty-day¥)) 60- 
day state agency review process would needlessly delay the jurisdic- 
tions adoption schedule. 


for comprehensive plan amendments. 
(d) Certain types of development regulations are very likely to 


require review by state agencies, 
xpedited review. 


propriate for 


dinances or regulations, 


concurrency ordinances, 
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(i) Requests for expedited review should be the exception and not 
the rule. Expedited review is designed for use with development regu- 
lation((s)) amendments that are unlikely to require state agency re- 
view or comment. 

(ii) Expedited review should not be used as a substitute for 
timely notification. Counties and cities should plan for the full 
( (Stety-day)) 60-day review period when practicable. 

(iii) Counties and cities must request expedited review on a 
case-by-case basis. 

(iv) A request ((s)) for expedited review should be in the form of 
an electronic submittal in the PlanView system, following the depart- 
ment's submittal requirements for ( (eme++} sebmittat fersiiety-dey) ) 
60-day review in subsection (3) of this section. 

(v) The request must be accompanied with enough information, as 
defined by the department, in consultation with other state agencies 
and counties and cities, to determine whether it is of state interest. 

(vi) Expedited review should not be requested if the normal 
( (Ss+e43-daey)) 60-day period will not delay adoption. 


[Statutory Authority: RCW 36.70A.050 and 36.70A.190. WSR 10-03-085, $ 
365-196-630, filed 1/19/10, effective 2/19/10. ] 


AMENDATORY SECTION (Amending WSR 10-03-085, filed 1/19/10, effective 
2/19/10) 


WAC 365-196-660 Supplementing, amending, and monitoring. (1) 
New development regulations may be adopted as the need for supplement- 
ing the initial implementation strategy becomes apparent. 

(2) Counties and cities should institute an annual review of 
growth management implementation on a systematic basis. To aid in this 
process, counties and cities planning under the act should consider 
establishing a growth management monitoring program designed to meas- 
ure and evaluate the progress being made toward accomplishing the 
act's goals and the provisions of the comprehensive plan. 

(a) This process should also include a review of comprehensive 
plan or regulatory deficiencies encountered during project review. 

(bo) The department recommends critical areas regulations be re- 
viewed to ensure they are achieving no net loss of ecosystem functions 
and values. This review should include an analysis of monitoring 
plans, regulations and permits to ensure they are efficient and effec- 
tive at achieving protection goals and implementation benchmarks. 

(c) This process should be integrated with provisions for contin- 
uous public involvement. See WAC 365-196-600. 


[Statutory Authority: RCW 36.70A.050 and 36.70A.190. WSR 10-03-085, §$ 
365-196-660, filed 1/19/10, effective 2/19/10.] 


AMENDATORY SECTION (Amending WSR 10-03-085, filed 1/19/10, effective 
2/19/10) 


WAC 365-196-730 Federal authorities. (1) Counties and cities 
drafting or amending comprehensive plans and development regulations 
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(£) The Central Puget Sound economic development district. 

(2) Examples of such federal standards, permit programs an 
are: 

(a) National ambient air quality standards, adopted under the 
Federal Clean Air Act; 

(bo) Drinking water standards, adopted under the Federal Safe 
Drinking Water Act; 

(c) Effluent limitations, adopted under the Federal Clean Water 
Act; 

(d) Dredge and fill permits issued by the Army Corps of Engineers 
under the Federal Clean Water Act; 

(e) Licenses for hydroelectric projects issued by 
ergy Regulatory Commission; 

(£) Plans created under the Pacific Northwest Electric Power 
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ities, fish and wildlife management and pollution control are general- 
ly not circumscribed by county and city lines. Planning entities 
should attempt to identify these geographic areas which require a re- 
gional planning approach and, if needed, work toward creating collabo- 
rative processes involving all agencies with jurisdiction in the rele- 
vant geographical area. This approach should assist in achieving in- 
terjurisdictional consistency, consistency with the ( (eeumey-wide) ) 
countywide planning policies and, where applicable, multicounty plan- 


ning policies. See WAC 365-196-305 regarding ( (eeuReyowide)) county- 
wide planning policies. 


[Statutory Authority: RCW 36.70A.050 and 36.70A.190. WSR 10-03-085, $ 
365-196-740, filed 1/19/10, effective 2/19/10.] 


AMENDATORY SECTION (Amending WSR 10-03-085, filed 1/19/10, effective 
2/19/10) 


WAC 365-196-825 Potable water. (1) Each applicant for a build- 
ing permit of a building needing potable water shall provide evidence 
of an adequate water supply for the intended use of the building. Lo- 
cal regulations should be designed to produce enough data to make such 
a determination, addressing both water quality and water quantity is- 
sues. RCW 19.27.097 provides that such evidence may be in the form of 
a water right permit from the department of ecology, a letter from an 
approved water purveyor stating the ability to provide water, or an- 
other form sufficient to verify th xistence of an adequate water 
supply. 

(2) Requirements under RCW 90.94.020 and 90.94.030 apply to coun- 
ties and cities reviewing water adequacy for development. 
(3) Counties and cities should give consideration to guidelines 
promulgated by the departments of ecology and health on what consti- 


ae an ag aa water POPPIN: ( (dh -ede++ten,Atteorney Lercera Hs 
29 te= b 


+43}+)) The department of health regulates the maximum number of 
equivalent residential units (including each domestic unit within a 
multifamily development) that can be legally and physically served by 
each public water system. Each water system tracks the current number 
of available equivalent residential units. 

(4) If the department of ecology has adopted rules on this sub- 
ject, or any part of it, local regulations ((skeetd)) must be consis- 
tent with those rules. Such rules may include instream flow rules, 
which may limit the availability of additional ground or surface water 
within a specific geographic area. 

((+44)) (5) Counties and cities may impose conditions on building 
permits requiring connection to an existing public water system where 
the existing system is willing and able to provide safe and reliable 
potable water to the applicant with reasonable economy and efficiency. 


[Statutory Authority: RCW 36.70A.050 and 36.70A.190. WSR 10-03-085, $ 
365-196-825, filed 1/19/10, effective 2/19/10. 
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AMENDATORY SECTION (Amending WSR 17-20-100, filed 10/4/17, effective 
11/4/17) 


WAC 365-196-830 Protection of critical areas. (1) The act re- 
quires the designation of critical areas and the adoption of regula- 
tions for the protection of such areas by all counties and cities, in- 
cluding those that do not plan under RCW 36.70A.040. The department 
has adopted minimum guidelines in chapter 365-190 WAC detailing the 
process involved in establishing a program to protect critical areas. 

(2) Critical areas that must be protected include the following 
areas and ecosystems: 

(a) Wetlands; 

(b) Areas of critical recharging effect on aquifers used for pot- 
able water; 

(c) Fish and wildlife habitat conservation areas; 

(d) Frequently flooded areas; and 

(e) Geologically hazardous areas. 

(3) "Protection" in this context means preservation of the func- 
tions and values of the natural environment, or to safeguard the pub- 
lic from hazards to health and safety. 

(4) Although counties and cities may protect critical areas in 
different ways or may allow some localized impacts to critical areas, 
or even the potential loss of some critical areas, development regula- 
tions must preserve th xisting functions and values of critical 
areas. Avoidance is the most effective way to protect critical areas. 
If development regulations allow harm to critical areas, they must re- 
quire compensatory mitigation of the harm. Development regulations may 
not allow a net loss of the functions and values of the ecosystem that 
includes the impacted or lost critical areas. 

(5) Counties and cities must include the best available science 
in developing policies and development regulations to protect func- 
tions and values of critical areas. See chapter 365-195 WAC. 

(6) Functions and values must be evaluated at a scale appropriate 
to the function being evaluated. Ecosystem functions ( (aee—-ehe—-condi-— 


eesses)) and values operate on varying geographic scales ranging from 
site-specific to watershed and even regional scales. Some critical 
areas, such as wetlands and fish and wildlife habitat conservation 
areas, may constitute ecosystems or parts of ecosystems that transcend 
the boundaries of individual parcels and jurisdictions, so that pro- 
tection of their function, and values should be considered on a larger 
scale. 
(7) Protecting some critical areas may require using both regula- 
tory and nonregulatory measures. When impacts to critical areas are 
from development beyond jurisdictional control, counties and cities 
are encouraged to use regional approaches to protect functions and 
values. It is especially important to use a regional approach when 
giving special consideration to conservation or protection measures 
necessary to preserve or enhance anadromous fisheries. Conservation 
and protection measures may address land uses on any lands within a 
jurisdiction, and not only lands with designated critical areas. 

(8) Local government may develop and implement alternative means 
of protecting critical areas from some activities using best manage- 
ment practices or a combination of regulatory and nonregulatory pro- 
grams. 
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(a) When developing alternative means of protection, counties and 
cities must assure no net loss of functions and values and must in- 
clude the best available science. 

(b) Local governments must review and, if needed, revise their 
development regulations to assure the protection of critical areas 
where agricultural activities take place. 

(c) Local governments shall not broadly exempt agricultural ac- 
tivities from their critical areas regulations. 

(d) Counties participating in the voluntary stewardship program 
must review and, if needed, revise their development regulations not 
governed by the voluntary stewardship program, except as provided in 
RCW 36.70A.130(8). 

(9) In designing development regulations and nonregulatory pro- 
grams to protect designated critical areas, counties and cities should 
endeavor to make such regulations and programs fit together with re- 
gional, state and federal programs directed to the same environmental, 
health, safety and welfare ends. Local plans and policies may in some 
respects be adequately implemented by adopting the provisions of such 
other programs as part of the local regulations. 


[Statutory Authority? RCW 36. 70A.050 and 36.70A.190. WSR 17-20-100, $ 
365-196-830, filed 10/4/17, effective 11/4/17; WSR 10-03-085, $ 
365-196-830, filed 1/19/10, effective 2/19/10.] 
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WSR 23-08-052 
PERMANENT RULES 


DEPARTMENT OF TRANSPORTATION 
[Filed March 31, 2023, 1:48 p.m., effective May 1, 2023] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: Previously adopted WAC regarding the Manual on Uniform 
Traffic Control Devices contained minor errors. Correcting these er- 
rors will result in accurate language for the intended rules. 

Citation of Rules Affected by this Order: Amending WAC 
468-95-085, 468-95-120, 468-95-131, and 468-95-280. 

Statutory Authority for Adoption: RCW 47.36.030. 

Adopted under notice filed as WSR 22-19-002 on September 7, 2022. 
Number of Sections Adopted in Order to Comply with Federal Stat- 
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New 0, 
Amended 0, Repealed 0; or Recently Enacted State Statutes: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted at the Request of a Nongovernmental 
Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's own Initiative: New 0, 
Amended 4, Repealed 0. 
Number of Sections Adopted in Order to Clarify, Streamline, or 
Reform Agency Procedures: New 0, Amended 4, Repealed 0. 

Number of Sections Adopted using Negotiated Rule Making: New 0, 
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed 
O; or Other Alternative Rule Making: New 0, Amended 0, Repealed 0. 
Date Adopted: March 29, 2023. 


Sam Wilson, Director 


Business Support Services 


OTS-4071.1 


AMENDATORY SECTION (Amending WSR 11-23-101, filed 11/18/11, effective 
12/19/11) 


WAC 468-95-085 Two-way left turn only signs (R3-9a, R3-9b). 
Pursuant to RCW 46.61.290(3), amend Paragraph 01 to Option and Para- 
graph ((88)) 02 Support in MUTCD Section 2B.24 with the following: 

Option: 

Two-way left turn only (R9-3a or R9-3b) signs (see Figure 2B-6) 
may be used in conjunction with the required pavement markings where a 
nonreversible lane is reserved for the exclusive use of left-turning 
vehicles in either direction, or turning into the roadway, and is not 
used for passing, overtaking, or through travel. 

Support: 

Upon a roadway where a center lane has been provided by distinc- 
tive pavement markings for the use of vehicles turning left from ei- 
ther direction, no vehicles may turn left from any other lane. No ve- 
hicle may travel further than three hundred feet within the lane. A 
Signal, either electric or manual, for indicating a left turn move- 
ment, shall be made at least one hundred feet before the actual left 
turn movement is made. 
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[Statutory Authority: RCW 47.36.030. WSR 11-23-101, § 468-95-085, 
filed 11/18/11, effective 12/19/11.] 


AMENDATORY SECTION (Amending WSR 11-23-101, filed 11/18/11, effective 
12/19/11) 


WAC 468-95-120 Traffic signal signs. Pursuant to RCW 46.61.055, 
amend the ((seecernd)) Standard of MUTCD Section 2B.54 to read: 

The wo Turn on RED Sign (R10-11a, R10-11b) shall be used to prohibit 
any right turn on red; or a left turn on red from a one-way or two-way 
street into a one-way street carrying traffic in the direction of the 
left turn. 


[Statutory Authority: RCW 47.36.030. WSR 11-23-101, § 468-95-120, 
filed 11/18/11, effective 12/19/11. Statutory Authority: Chapter 34.05 
RCW and RCW 46.36.030 [RCW 47.36.0030]. WSR 05-23-003, S 468-95-120, 
filed 11/3/05, effective 12/4/05. Statutory Authority: Chapter 34.05 
RCW and RCW 47.36.030. WSR 03-06-053, § 468-95-120, filed 2/28/03, ef- 
fective 3/31/03.] 


AMENDATORY SECTION (Amending WSR 11-23-101, filed 11/18/11, effective 
12/19/11) 


WAC 468-95-131 Bridge ices before road sign. Delete paragraph 
05 from Section 2C.32 and sign W8-13 from the MUTCD. 


[Statutory Authority: RCW 47.36.030. WSR 11-23-101, § 468-95-131, 
filed 11/18/11, effective 12/19/11. Statutory Authority: Chapter 34.05 
RCW and RCW 46.36.030 [RCW 47.36.030]. WSR 05-23-003, § 468-95-131, 
filed 11/3/05, effective 12/4/05.] 


AMENDATORY SECTION (Amending WSR 11-23-101, filed 11/18/11, effective 
12/19/11) 


WAC 468-95-280 Operation of lane-use control signals. Pursuant 
to RCW 46.61.072, in MUTCD Section 4M.04, amend the first. sentence of 
( ($he—fi¢st)) paragraph ( (after_item Cin the first Standasd) ) 03 to 
read: 

A moving condition in one direction shall be terminated either by 
the immediate display of a RED x signal indication or by a YELLOW x sig- 
nal indication followed by a RED x signal indication or a flashing RED x 
indication followed by a RED x indication. 


[Statutory Authority: RCW 47.36.030. WSR 11-23-101, § 468-95-280, 
filed 11/18/11, effective 12/19/11. Statutory Authority: Chapter 34.05 
RCW and RCW 46.36.030 [RCW 47.36.0030]. WSR 05-23-003, $ 468-95-280, 
filed 11/3/05, effective 12/4/05. Statutory Authority: Chapter 34.05 
RCW and RCW 47.36.030. WSR 03-06-053, § 468-95-280, filed 2/28/03, ef- 
fective 3/31/03.] 
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WSR 23-08-063 
PERMANENT RULES 
DEPARTMENT OF 


LABOR AND INDUSTRIES 
[Filed April 4, 2023, 8:29 a.m., effective May 5, 2023] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: The purpose of this rule making is to clearly explain 
when a presumption for posttraumatic stress disorder (PTSD) exists for 
certain firefighters, law enforcement officers, and emergency medical 
technicians. This rule also explains the addition of telecommunicators 
to the list of those who can file an occupational disease claim for 
PTSD; however, it is not presumptively caused by their work. 

Citation of Rules Affected by this Order: Amending WAC 
296-14-300. 
Statutory Authority for Adoption: RCW 51.04.020. 

Other Authority: RCW 51.08.142 and 51.32.185. 

Adopted under notice filed as WSR 22-23-145 on November 22, 2022. 
Number of Sections Adopted in Order to Comply with Federal Stat- 
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New 0O, 
Amended 0, Repealed 0; or Recently Enacted State Statutes: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted at the Request of a Nongovernmental 
Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's own Initiative: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, Streamline, or 
Reform Agency Procedures: New 0, Amended 1, Repealed 0. 

Number of Sections Adopted using Negotiated Rule Making: New 0, 
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed 
O; or Other Alternative Rule Making: New 0, Amended 0, Repealed 0. 
Date Adopted: April 4, 2023. 


Joel Sacks 
Director 


OTS-4168 .3 


AMENDATORY SECTION (Amending WSR 15-19-139, filed 9/22/15, effective 
10/23/15) 


WAC 296-14-300 Mental condition/mental disabilities. (1) Claims 
based on mental conditions or mental disabilities caused by stress do 
not fall within the definition of an occupational disease ( (i8-RcH# 
$41.068-+44)). 

Examples of mental conditions or mental disabilities caused by 
stress that do not fall within occupational disease shall include, but 
are not limited to, those conditions and disabilities resulting from: 

(a) Change of employment duties; 

(b) Conflicts with a supervisor; 

(c) Actual or perceived threat of loss of a job, demotion, or 
disciplinary action; 

(d) Relationships with supervisors, coworkers, or the public; 

(e) Specific or general job dissatisfaction; 
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e of the following ways: 
tic event; 
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none of which are a 
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(see RCW 51.08.100) or an occupa- 
A single traumatic event as de- 
of this section that occurs within 
ted as an industrial injury (see 


.142). 
(c) 


there 


is a presumption that posttraumatic stress disorder 


(PTSD) is an occu- 


pational disease as provided by RCW 51.08.142 and 51.32.185. 


(4) For public safety 


te 


lecommunicators, PTSD may be considered 


an occupation 


al 


disease as 


provided by RCW 51.08.142. 


(5) Mental 


conditions 


or mental 


disabilities that specify pain 


primarily as a psychiatric symptom (e.g., somatic symptom disorder, 
with predominant pain), or that are characterized by excessive or ab- 
normal thoughts, feelings, behaviors or neurological symptoms (e.g., 
conversion disorder, factitious disorder) are not clinically related 
to occupational exposure. 

[Statutory Authority: RCW 51.04.020, 51.04.030, and 51.08.142. WSR 
15-19-139, S 296-14-300, filed 9/22/15, effective 10/23/15. Statutory 
Authority: Chapters 51.08 and 51.32 RCW. WSR 88-14-011 (Order 88-13), 
§ 296-14-300, filed 6/24/88.] 
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WSR 23-08-068 
PERMANENT RULES 
DEPARTMENT OF HEALTH 


(Board of Osteopathic Medicine and Surgery) 
[Filed April 4, 2023, 8:49 a.m., effective May 5, 2023] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: Safe and effective analgesia and anesthesia administra- 
tion in office-based settings, WAC 246-853-650. The board of osteo- 
pathic medicine and surgery (board) is adopting rule amendments to re- 
main consistent with the recent Washington medical commission updates 
and best practices. These changes include clarifying definitions, ex- 
emption while performing surgery under general anesthesia, exemption 
for anesthesia in a dental office, criteria for approval of an accred- 
iting entity for facilities, and required resuscitation techniques. 

Citation of Rules Affected by this Order: Amending WAC 
246-853-650. 

Statutory Authority for Adoption: RCW 18.57.005 and 18.130.050. 

Adopted under notice filed as WSR 22-21-129 on October 18, 2022. 

A final cost-benefit analysis is available by contacting Becky 
McElhiney, P.O. Box 47852, Olympia, WA 98504-7852, phone 360-236-4766, 
fax 360-236-2901, TTY 711, email osteopathic@doh.wa.gov. 
Number of Sections Adopted in Order to Comply with Federal Stat- 
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New 0O, 
Amended 0, Repealed 0; or Recently Enacted State Statutes: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted at the Request of a Nongovernmental 
Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's own Initiative: New 0, 
Amended 1, Repealed 0. 
Number of Sections Adopted in Order to Clarify, Streamline, or 
Reform Agency Procedures: New 0, Amended 1, Repealed 0. 

Number of Sections Adopted using Negotiated Rule Making: New 0, 
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed 
O; or Other Alternative Rule Making: New 0, Amended 1, Repealed 0. 
Date Adopted: December 2, 2022. 


Alex Sobel, DO, Chair 
Board of Osteopathic Medicine and Surgery 


OTS-3304.3 


AMENDATORY SECTION (Amending WSR 11-01-117, filed 12/17/10, effective 
Lf TfL) 


WAC 246-853-650 Safe and effective analgesia and anesthesia ad- 
ministration in office-based settings. (1) Purpose. The purpose of 
this rule is to promote and establish consistent standards, continuing 
competency, and to promote patient safety. The board of osteopathic 
medicine and surgery establishes the following rule for physicians li- 
censed under chapter 18.57 RCW who perform surgical procedures and use 
anesthesia, analgesia or sedation in office-based settings. 
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beth) ). 


(g) "Moderate sedation" or "analgesia" means a dru 


g-induced de- 


pression of consciousness during which patients respond purposefully 


to verbal commands, 


ly maintained. 


(h) "“Office-based surgery" means any surgery or in 
procedure requiring analgesia or sedation, 
to, local infiltration for tumescent liposuction, performed in a loca- 


tion other than a hospital ( (+) ) 


either alone or accompanied by tactile st 
tion. No interventions are required to maintain a paten 


spontaneous ventilation is adequate. Cardiovascular fun 


vasive medical 
not limited 


including, 


timula- 


t airway, and 
tion is usual- 


or hospital-associated surgical center 


licensed under chapter 70.41 RCW, or an ambulatory surgical facility 
licensed under chapter 70.230 RCW. 
(i) "Physician" means an osteopathic physician licensed under 


chapter 18.57 RCW. 
(3) Exemptions. 


(a) Performing surgery and medical 


This rule does not apply to physicians when: 
| procedures that require only 


minimal sedation (anxiolysis), or infiltration of local anesthetic 
around peripheral nerves. Infiltration around peripheral nerves does 
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thetic agents in an amount that 


or an ambulatory surgi 


gq or administering gen- 


s administ 


ter general 


an 


hospital ( 


(s) ) 


nder chapt 


an= 


or hospi- 


ter 70.41 RCW, 


dminist 


facility licensed under 
or a dental office under WAC 246-853-655. 
tering deep sedation or general anesthesia to a pa- 


tient ina 


den 


tal office under WAC 246-853-655. 


(e) Performing oral and maxill 
Is licensed bot 
nder chapt 


(i) 
as a denti 


(ii) 
tions; 

(iii) Holds a valid: 

(A) Moderate sedat 

(B) Moderate sedat 

(C 

(iv) Practices wit 
ty. 

(4) Application of rule. 
ing independently or in a group 


gery employing one or more of th 


esthesia: 
(a) 


(b) 
(c) 
(5) 


(a) A physician who performs a procedure under 
ure that the procedure is performed in a facility that is appropri- 
tely equipped and maintained to ensure patient safet 
itation or certification and in good standing from ( (eRe—-ef—he felt 


S 
a 


1 


stewing 


proved by 


st u 


Complies with dental qual 


Deep sedat 


Accreditat 


Moderate sedation or an 
tion or analgesia; 
Major conduction anesth 
tion or certification. (( 


tion permit; 
tion with parenteral agents permit 
) General anesthesia and deep sedation permit; 
thin the scope of 


the board. 


(b) 


or 


Th 


e fol] 


lofacial surgery, 
th as a physician under chapter 18.57 RCW and 
ter 18.32 RCW; 
lity assurance commission regula- 


( (his—eor—her)) 


or 


H o 
sE 


and 


and the physician: 


their special- 


is rule applies to physicians practic 
setting who perform office-based sur- 


owing levels of sedation or an- 


algesi 


esia. 


a; 


or 


or 


a 


7) ) 


this rule must en- 


ty through accred- 


The board may approve an accrediting entity that demons 


n accrediting entity ap- 


trates 


to 


the satisfaction of 


the board 


that 


i 


has a 


ll of the following: 


(S 


tandards pertaining to patient 


care, 


recordkeeping, equip- 


ment, pers 


uf. 


onnel, 


facilities and ot 


ther related matters that are in ac- 


cordance with acceptable and prevailing standards of care as deter- 


mined by t 


he board; 


(ii) 


Processes that 


t assure a fair and timely review and decision 


on any applications for accreditation or renewals thereof; 
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(iii) Processes that assure a fair and timely review and resolu- 
tion of any complaints received concerning accredited or certified fa- 
cilities; and 
(iv) Resources sufficient to allow the accrediting entity to ful- 
fill its duties in a timely manner. 
(c) A physician may perform procedures under this rule in a fa- 
cility that is not accredited or certified, provided that the facility 
has submitted an application for accreditation by a board-approved ac- 
crediting entity, and that the facility is appropriately equipped and 
maintained to ensure patient safety such that the facility meets the 
accreditation standards. If the facility is not accredited or certi- 
fied within one year of the physician's performance of the first pro- 
cedure under this rule, the physician must cease performing procedures 
under this rule until the facility is accredited or certified. 
(d) If a facility loses its accreditation or certification and is 
no longer accredited or certified by at least one board-approved enti- 
ty, the physician shall immediately cease performing procedures under 
this rule in that facility. 

(6) Competency. When an anesthesiologist or certified registered 
nurse anesthetist is not present, the physician performing office- 
based surgery and using a form of sedation defined in subsection (4) 
of this section must be competent and qualified both to perform the 
operative procedure and to oversee the administration of intravenous 
sedation and analgesia. 

(7) Qualifications for administration of sedation and analgesia 
may include: 

(a) Completion of a continuing medical education course in con- 
scious sedation; ((e#) ) 

(b) Relevant training in a residency training program; or 

(c) Having privileges for conscious sedation granted by a hospi- 
tal medical staff. 

(8) ( (Resusettative preparedness.) ) At least one licensed health 
care practitioner currently certified in advanced resuscitative tech- 
niques appropriate for the patient age group ( (te-4.7—edvernced <ardiae 


ttfe—suppesrtACES),_ peciatsie acdcranced i fe _suppert_ PALS} ex ad-= 
vanced pediatric 1 fe suppert {APES}})) must be present or immediately 


available with age-size appropriate resuscitative equipment throughout 
the procedure and until the patient has met the criteria for discharge 
from the facility. Certification in advanced resuscitative techniques 

includes, but is not limited to, advanced cardiac life support (ACLS), 


pediatric advanced life support (PALS), or advanced pediatric life 
support (APLS). 
(9) Sedation ((7+)) assessment and management. ((+@+)) Sedation is 


a continuum. Depending on the patient's response to drugs, the drugs 
administered, and the dose and timing of drug administration, it is 
possible that a deeper level of sedation will be produced than ini- 
tially intended. 
((+6+)) (a) If an anesthesiologist or certified registered nurse 
anesthetist is not present, a physician intending to produce a given 
level of sedation should be able to "rescue" a patient((s)) who enters 
a deeper level of sedation than intended. 
((+e+)) (b) If a patient enters into a deeper level of sedation 
than planned, the physician must return the patient to the lighter 
level of sedation as quickly as possible, while closely monitoring the 
patient to ensure the airway is patent, the patient is breathing, and 
that oxygenation, ((#he)) heart rate((7)) and blood pressure are with- 
in acceptable values. A physician who returns a patient to a lighter 
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designated by the 
tor the pa- 


the pa- 


tal signs have been stabilized, provi- 


e patient's condition is maintained. 


tioner who administers intravenous med- 


der deep sedation or analgesia must 


e surgical procedure. 


(11) Emergency care and transfer protocols. A physician perform- 
ing office-based surgery must ensure that in the event of a complica- 
tion or emergency: 

(a) All office personnel are familiar with a written and documen- 
ted plan to timely and safely transfer patients to an appropriate hos- 
pital. 

(b) The plan must include arrangements for emergency medical 
services and appropriate escort of the patient to the hospital. 

(12) Medical record. The physician performing office-based sur- 
gery must maintain a legible, complete, comprehensive, and accurate 


medical record fo 

(a) The medi 
) Iden 
His 


i) 
iii) 
v) Appropr 
) Narra 
i) Patholo 
Doc 
have been submitt 
(viii) 
(ix) Doc 
(b) When 

sia is used, 
thesia record 
(1) The 
(11) 
tration of drugs; 
(iii) 
from the int 
(iv) 


(i 
(i 
( 
(i 
(v 
(v 
( 


umen 
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(v ) Patient 
(vi) 
(vii) 
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(ix) 
or sedation/anes 


Dura 


[Statutory Authority: RCW 18.57.005 and 18.130.050. 


r each patien 
cal record mus 


tity of the patien 
tory and physical, 
Appropriate lab, X-ray or other diagnostic reports; 


t include all of the following: 


seng: 


diagnosis and plan; 


iat 
gy reports, 


ed for his 


tation of 


pat 
documents: 


weight; 


thesia. 


preanesthesia 
tive description of procedure; 
if rel 
umentation of which, 
topathol 
Provision for continuity of pos 
the outcome and 
moderate or deep sedation, or 
ient medical record mus 


Level of consciousness; 
Estimated blood loss; 
tion of procedure; 
Any complication or unusual events related to the procedure 


Levant; 
if any, 


Name, 


toperative care; 
the follow-up plan. 


valuation; 


tissues and other specimens 
ogic diagnosis; 


and 


major conduction anesthe- 


dose, 


t include a separate anes- 


The type of sedation or anesthesia used; 


( (Beee) ) 


and time of adminis- 


and 


246-853-650, 


Certified on 5/19/2023 


filed 12/17/10, 


Documentation at regular intervals of information obtained 
raoperative and postoperat 
Fluids administered during 


ive monitoring; 
the procedure; 


WSR 11-01-117, § 


effective 1/17/11.] 


[ 184 ] 


WSR Issue 23-08 - Permanent 


Washington State Register, 


[Filed April 4, 


Effective Dat 
Purpose: 
cense and 246-84 
ance commission 
and 246-840-367 


of 
WAC 246- 
0-367 

(commi 


Issue 23-08 WSR 23-08-069 


WSR 23-08-069 
PERMANENT RULES 
DEPARTMENT OF HEALTH 
(Nursing Care Quality Assurance Commission) 


2023, 
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2023] 
2023. 
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(1) (a) and 


246-12-051[.]" 
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ced clinical practice hours and the need 
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ARNPs who do not meet required 


Housekeeping amendments remove "of chapter 246-12 WAC, 
[it] 
tialing of practitioners as identified under WAC 246-12-020 


replaces 


The commission is adopting amendments 


tice for every two 
of practice and the need to obtain an interim permit to com- 


ts to complete 250 hours of su- 
years the ARNP has 


as barriers to the provision of services both in emergency response 
and during regular operations. 


246-840-365 and 246-840-367. 


Statutory Authority for Adoption: 


18% 193250» 


Adopted under notice filed as WSR 23-01-1 


A final cost-benefit analysis is available by contacting Jessilyn 


Citation of Rules Affected by this Order: Amending WAC 


Part 2" in 
with "for initial and renewal cre- 
through 
to current rules identified 
RCW 18.79.010, 18.79.110, and 
34 on December 20, 2022. 


Dagum, P.O. Box 47865, Olympia, WA 98504-7864 [7865], phone 
360-236-3538, fax 360-236-4738, TTY 711, email ncgac.rules@doh.wa.gov, 
website www.nursing.wa.gov. 

Number of Sections Adopted in Order to Comply with Federal Stat- 
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New 0, 
Amended 0, Repealed 0; or Recently Enacted State Statutes: New 0, 
Amended 0, Repealed 0. 

Number of Sections Adopted at the Request of a Nongovernmental 
Entity: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted on the Agency's own Initiative: New 0, 
Amended 2, Repealed 0. 

Number of Sections Adopted in Order to Clarify, Streamline, or 
Reform Agency Procedures: New 0, Amended 0, Repealed 0. 

Number of Sections Adopted using Negotiated Rule Making: New 0, 
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed 
O; or Other Alternative Rule Making: New 0, Amended 2, Repealed 0. 

Date Adopted: January 27, 2023. 
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Paula R. Meyer, RN, MSN, FRE 
Executive Director 
Nursing Care Quality Assurance Commission 


OTS-3963.2 


AMENDATORY SECTION (Amending WSR 19-08-031, filed 3/27/19, effective 
4/27/19) 


WAC 246-840-365 Inactive and reactivating an ARNP license. To 
apply for an inactive ARNP license, an ARNP shall comply with WAC 
246-12-090 or 246-12-540, if military related. 

(1) An ARNP may apply for an inactive license if he or she holds 
an active Washington state ARNP license without sanctions or restric- 
CLoOns. 

(2) To return to active status the ARNP: 

(a) Shall meet the requirements ( (4¢en¢ified in -ehapter 46-12 
WAS Part—)) for an inactive credential for nonmilitary practitioners 
identified under WAC 246-12-090 through 246-12-110; 

(b) Must hold an active RN license under chapter 18.79 RCW with- 


out sanctions or restrictions; 

(c) Shall submit the fee as identified under WAC 246-840-990; 

(d) Shall submit evidence of current certification by the commis- 
sion approv 

(e) Sh 
tinuing edu 


a 
ed certifying body identified in WAC 246-840-302(1); and 
all submit evidence of ( (€H+*+¢¥)) 30 contact hours of con- 
cation for each designation within the past two years ((+ 


((+5+)) (8) To regain prescriptive authority after inactive sta- 
tus, the applicant must meet the prescriptive authority requirements 
identified in WAC 246-840-410. 


[Statutory Authority: RCW 18.79.110. WSR 19-08-031, § 246-840-365, 
filed 3/27/19, effective 4/27/19. Statutory Authority: RCW 18.79.050, 
18.79.110, and 18.79.160. WSR 16-08-042, § 246-840-365, filed 3/30/16, 
effective 4/30/16. Statutory Authority: RCW 18.79.010, [18.79.]050, 
[18.79.]110, and [18.79.]210. WSR 09-01-060, § 246-840-365, filed 
12/11/08, effective 1/11/09. Statutory Authority: RCW 43.70.280. WSR 
98-05-060, § 246-840-365, filed 2/13/98, effective 3/16/98. Statutory 
Authority: Chapter 18.79 RCW. WSR 97-13-100, § 246-840-365, filed 
6/18/97, effective 7/19/97.] 
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AMENDATORY SECTION (Amending WSR 19-08-031, filed 3/27/19, effective 
4/27/19) 


WAC 246-840-367 Expired license. When an ARNP license is not 

renewed, it is placed in expired status and the nurse must not prac- 
tice as an ARNP. 
(1) To return to active status when the license has been expired 
for less than two years, the nurse shall: 
(a) Meet the requirements ( (e£-eRapte+r 246-12 WACG,_Part~)) for 
initial and renewal credentialing of practitioners as identified under 
WAC 246-12-020 through 246-12-051; 

(b) Meet ARNP renewal requirements identified in WAC 246-840-360; 


and 


(c) Meet the prescriptive authority requirements identified in 
WAC 246-840-450, if renewing prescriptive authority. 


(2) ( (Appiicants whe de not meet the required advanced etinicat 


+44)) If the ARNP license has expired for two years or more, the 
applicant shall: 
(a) Meet the requirements ( (e£-ehapter 246-12 WAC,_Patrt2)) for 


initial and renewal credentialing of practitioners as identified under 
WAC 246-12-020 through 246-12-051; 

(b) Submit evidence of current certification by the commission 
approved certifying body identified in WAC 246-840-302 (3); 

(c) Submit evidence of ( (##+¥t¥)) 30 contact hours of continuing 
education for each designation within the prior two years; and 


(d) ( (Stiomit—evidence sf _twe hundred i fty hours—of advanced 


j i ho E a el 1 
tiee—as—defined in WAC 246—-846-340+4)—andH++5}-)) Meet the prescrip- 


tive authority requirements identified in WAC 246-840-410 if request- 
ing prescriptive authority, which may be granted once the ARNP license 
is returned to active status. 


[Statutory Authority: RCW 18.79.110. WSR 19-08-031, § 246-840-367, 
filed 3/27/19, effective 4/27/19. Statutory Authority: RCW 18.79.050, 
18.79.110, and 18.79.160. WSR 16-08-042, § 246-840-367, filed 3/30/16, 
effective 4/30/16. Statutory Authority: RCW 18.79.010, [18.79.]050, 
[18.79.]110, and [18.79.]210. WSR 09-01-060, § 246-840-367, filed 
12/11/08, effective 1/11/09.] 
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WSR 23-08-080 
PERMANENT RULES 


HEALTH CARE AUTHORITY 
[Filed April 5, 2023, 6:49 a.m., effective May 6, 2023] 


Effective Date of Rule: Thirty-one days after filing. 
Purpose: The agency amended these rules to (1) correct an incor- 


rect WAC subsection reference in WAC 182-535-1098 (4) (c) (subsection 
(4) (c) indicates "refer to WAC 182-535-1094(3)" and should say "WAC 
182-535-1094(4)"; and (2) remove subsection (2) (f) (x), replacement of 


agency-purchased prosthodontics, from WAC 182-535-1100 Not covered. 
Dentures are a covered service. 

Citation of Rules Affected by this Order: Amending WAC 
182-535-1098 and 182-535-1100. 
Statutory Authority for Adoption: RCW 41.05.021, 41.05.160. 

Adopted under notice filed as WSR 23-06-044 on February 24, 2023. 
Number of Sections Adopted in Order to Comply with Federal Stat- 
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New 0O, 
Amended 0, Repealed 0; or Recently Enacted State Statutes: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted at the Request of a Nongovernmental 
Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's own Initiative: New 0, 
Amended 2, Repealed 0. 
Number of Sections Adopted in Order to Clarify, Streamline, or 
Reform Agency Procedures: New 0, Amended 2, Repealed 0. 

Number of Sections Adopted using Negotiated Rule Making: New 0, 
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed 
O; or Other Alternative Rule Making: New 0, Amended 2, Repealed 0. 
Date Adopted: April 5, 2023. 


Wendy Barcus 
Rules Coordinator 


OTS-4328.1 


AMENDATORY SECTION (Amending WSR 21-14-055, filed 7/1/21, effective 
8/1/21) 


WAC 182-535-1098 Covered—Adjunctive general services. Clients 
described in WAC 182-535-1060 are eligible to receive the adjunctive 
general services listed in this section, subject to coverage limita- 
tions, restrictions, and client-age requirements identified for a spe- 
cific service. 

(1) Adjunctive general services. The medicaid agency: 

(a) Covers palliative (emergency) treatment, not to include pupal 
debridement (see WAC 182-535-1086 (2) (b)), for treatment of dental 
pain, limited to once per day, per client, as follows: 

(i) The treatment must occur during limited evaluation appoint- 
ments; 

(ii) A comprehensive description of the diagnosis and services 
provided must be documented in the client's record; and 

(iii) Appropriate radiographs must be in the client's record sup- 
porting the medical necessity of the treatment. 
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(b) Covers local anesthesia and regional blocks as part of the 
global fee for any procedure being provided to clients. 
(c) Covers office-based deep sedation/general anesthesia serv- 


ices: 

(i) For all eligible clients age eight and younger and clients 
any age of the developmental disabilities administration of the de- 
partment of social and health services (DSHS). Documentation support- 
ing the medical necessity of the anesthesia service must be in the 
client's record. 

(ii) For clients age nine through ( (wert y)) 20 on a case-by-case 
basis and when prior authorized, except for oral surgery services. For 
oral surgery services listed in WAC 182-535-1094 (1) (f£) through (1) 
and clients with cleft palate diagnoses, the agency does not require 
prior authorization for deep sedation/general anesthesia services. 

(iii) For clients age ( (4wernty-ere)) 21 and older when prior au- 
thorized. The agency considers these services for only those clients: 
(A) With medical conditions such as tremors, seizures, or asthma; 
(B) Whose records contain documentation of tried and failed 
treatment under local anesthesia or other less costly sedation alter- 
natives due to behavioral health conditions; or 

(C) With other conditions for which general anesthesia is medi- 
cally necessary, as defined in WAC 182-500-0070. 

(d) Covers office-based intravenous moderate (conscious) seda- 


tion/analgesia: 
(i) For any dental service for clients age ( (#wernty)) 20 and 
younger, and for clients any age of the developmental disabilities ad- 


ministration of DSHS. Documentation supporting the medical necessity 
of the service must be in the client's record. 

(ii) For clients age ( (#wenty-ere)) 21 and older when prior au- 
thorized. The agency considers these services for only those clients: 
(A) With medical conditions such as tremors, seizures, or asthma; 
(B) Whose records contain documentation of tried and failed 
treatment under local anesthesia, or other less costly sedation alter- 
natives due to behavioral health conditions; or 

(C) With other conditions for which general anesthesia or con- 
scious sedation is medically necessary, as defined in WAC 
182-500-0070. 

(e) Covers office-based nonintravenous conscious sedation: 

(i) For any dental service for clients age ( (#wernty)) 20 and 
younger, and for clients any age of the developmental disabilities ad- 
ministration of DSHS. Documentation supporting the medical necessity 
of the service must be in the client's record. 

(ii) For clients age ( (#wenty-ere)) 21 and older, only when prior 
authorized. 

(f) Requires providers to bill anesthesia services using the cur- 
rent dental terminology (CDT) codes listed in the agency's current 
published billing instructions. 

(g) Requires providers to have a current anesthesia permit on 
file with the agency. 

(h) Covers administration of nitrous oxide once per day, per cli- 
ent per provider. 

(i) Requires providers of oral or parenteral conscious sedation, 
deep sedation, or general anesthesia to meet: 

(i) The prevailing standard of care; 

(ii) The provider's professional organizational guidelines; 

(iii) The requirements in chapter 246-817 WAC; and 
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(iv) Relevant department of health (DOH) medical, dental, or 
nursing anesthesia regulations. 

(Jj) Pays for dental anesthesia services according to WAC 
182=535=1350; 
(k) Covers professional consultation/diagnostic services as fol- 


lows: 


(i) A dentist or a physician other than the practitioner provid- 
ing treatment must provide the services; and 

(ii) A client must be referred by the agency for the services to 
be covered. 

(2) Professional visits. The agency covers: 

(a) Up to two house/extended care facility calls (visits) per fa- 
cility, per provider. The agency limits payment to two facilities per 
day, per provider. 

(b) One hospital visit, including emergency care, per day, per 
provider, per client, and not in combination with a surgical code un- 
less the decision for surgery is a result of the visit. 

(c) Emergency office visits after regularly scheduled hours. The 
agency limits payment to one emergency visit per day, per client, per 
provider. 

(3) Drugs and medicaments (pharmaceuticals). 

(a) The agency covers oral sedation medications only when pre- 
scribed and the prescription is filled at a pharmacy. The agency does 
not cover oral sedation medications that are dispensed in the provid- 
er's office for home use. 

(b) The agency covers therapeutic parenteral drugs as follows: 

(i) Includes antibiotics, steroids, anti-inflammatory drugs, or 
other therapeutic medications. This does not include sedative, anes- 
thetic, or reversal agents. 

(ii) Only one single-drug injection or one multiple-drug injec- 
tion per date of service. 

(c) For clients age ( (#wernty)) 20 and younger, the agency covers 
other drugs and medicaments dispensed in the provider's office for 
home use. This includes, but is not limited to, oral antibiotics and 
oral analgesics. The agency does not cover the time spent writing pre- 
scriptions. 

(d) For clients enrolled in an agency-contracted managed care or- 
ganization (MCO), the client's MCO pays for dental prescriptions. 

(4) Miscellaneous services. The agency covers: 

(a) Behavior management provided by a dental provider or clinic. 
The agency does not cover assistance with managing a client's behavior 
provided by a dental provider or staff member delivering the client's 
dental treatment. 
(i) Documentation supporting the need for behavior management 
must be in the client's record and including the following: 

(A) A description of the behavior to be managed; 

(B) The behavior management technique used; and 

(C) The identity of the additional professional staff used to 
provide the behavior management. 

(ii) Clients, who meet one of the following criteria and whose 
documented behavior requires the assistance of one additional profes- 
sional staff employed by the dental provider or clinic to protect the 
client and the professional staff from injury while treatment is ren- 
dered, may receive behavior management: 

(A) Clients age eight and younger; 

(B) Clients age nine through ( (4wernty)) 20, only on a case-by- 
case basis and when prior authorized; 
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7/1/11. Statutory Authority: RCW 74.08.090, 74.09.500, 74.09.520. WSR 
07-06-042, § 388-535-1098, filed 3/1/07, effective 4/1/07.] 


AMENDATORY SECTION (Amending WSR 17-20-097, filed 10/3/17, effective 
11/3/17) 


WAC 182-535-1100 Dental-related services—Not covered. (1) The 
medicaid agency does not cover the following under the dental program: 

(a) The dental-related services described in subsection (2) of 
this section unless the services are covered under the early periodic 
screening, diagnostic, and treatment (EPSDT) program. When EPSDT ap- 
plies, the agency evaluates a noncovered service, equipment, or supply 
according to the process in WAC 182-501-0165 to determine if it is 
medically necessary, safe, effective, and not experimental. 

(b) Any service specifically excluded by statute. 

(c) More costly services when less costly, equally effective 
services as determined by the agency are available. 

(d) Services, procedures, treatment, devices, drugs, or applica- 
tion of associated services: 
(i) That the agency or the Centers for Medicare and Medicaid 
Services (CMS) considers investigative or experimental on the date the 

services were provided. 
(ii) That are not listed as covered in one or both of the follow- 


ing: 

(A) Washington Administrative Code (WAC). 

(B) The agency's current published documents. 

(2) The agency does not cover dental-related services listed un- 
der the following categories of service (s subsection (1) (a) of this 
section for services provided under the EPSDT program): 

(a) Diagnostic services. The agency does not cover: 

(i) Detailed and extensive oral evaluations or reevaluations. 

(ii) Posterior-anterior or lateral skull and facial bone survey 


films 

(iii) Any temporomandibular joint films. 

(iv) Tomographic surveys/3-D imaging. 

(v) Comprehensive periodontal evaluations. 

(vi) Viral cultures, genetic testing, caries susceptibility 
tests, or adjunctive prediagnostic tests. 


(b) Preventive services. The agency does not cover: 

(i) Nutritional counseling for control of dental disease. 

(ii) Removable space maintainers of any type. 

(iii) Sealants placed on a tooth with the same-day occlusal re- 
storation, preexisting occlusal restoration, or a tooth with occlusal 
decay. 


(iv) Custom fluoride trays of any type. 

(v) Bleach trays. 

(c) Restorative services. The agency does not cover: 

(i) Restorations for wear on any surface of any tooth without 
evidence of decay through the dentinoenamel junction (DEJ) or on the 
root surface. 

(ii) Preventative restorations. 

(iii) Labial veneer resin or porcelain laminate restorations. 

(iv) Sedative fillings. 

(v) Crowns and crown related services. 
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(A) Gold foil restorations. 

(B) Metallic, resin-based composite, or porcelain/ceramic inlay/ 
onlay restorations. 

(C) Crowns for cosmetic purposes (e.g., peg laterals and tetracy- 
cline staining). 
(D) Permanent indirect crowns for posterior teeth. 
(E) Permanent indirect crowns on permanent anterior teeth for 
clients age ((#e¢*teen)) 14 and younger. 


(F) Temporary or provisional crowns (including ion crowns). 

(G) Any type of coping. 

(H) Crown repairs. 

(I) Crowns on teeth one, ( (Steteen,—seventeecn,—and hirty—-twe) ) 


16, 17, and 32. 
(vi) Polishing or recontouring restorations or overhang removal 
for any type of restoration. 
(vii) Any services other than extraction on supernumerary teeth. 
(d) Endodontic services. The agency does not cover: 
(i) Indirect or direct pulp caps. 
(ii) Any endodontic treatment on primary teeth, except as descri- 
bed in WAC 182-535-1086(3). 
(e) Periodontic services. The agency does not cover: 
(i) Surgical periodontal services including, but not limited to: 
(A) Gingival flap procedures. 
(B) Clinical crown lengthening. 
(C) Osseous surgery. 
(D) 
(E) 


Bone or soft tissue grafts. 
Biological material to aid in soft and osseous tissue regen- 


eration. 
(F) Guided tissue regeneration. 
(G) Pedicle, free soft tissue, apical positioning, subepithelial 
connective tissue, soft tissue allograft, combined connective tissue 
and double pedicle, or any other soft tissue or osseous grafts. 

(H) Distal or proximal wedge procedures. 


(ii) Nonsurgical periodontal services including, but not limited 
TOs 

(A) Intracoronal or extracoronal provisional splinting. 

(B) Full mouth or quadrant debridement (except for clients of the 
developmental disabilities administration). 


(C) Localized delivery of chemotherapeutic agents. 


(D) Any other type of surgical periodontal service. 

(f) Removable prosthodontics. The agency does not cover: 
(i) Removable unilateral partial dentures. 

(ii) Any interim complete or partial dentures. 

(iii) Flexible base partial dentures. 

(iv) Any type of permanent soft reline (e.g., molloplast). 
(v) Precision attachments. 


(vi) Replacement of replaceable parts for semi-precision or pre- 
cision attachments. 

(vii) Replacement of second or third molars for any removable 
prosthesis. 

(viii) Immediate dentures. 


(ix) Cast- Meta framework par o. EE 


(g) Implant services. The agency does not cover: 
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WAC 182-535-1092. 


(Jj) Oral and maxillofacial surgery. The agency does not cover: 

(i) Any oral surgery service not listed in WAC 182-535-1094. 

(ii) Vestibuloplasty. 

(k) Adjunctive general services. The agency does not cover: 

(i) Anesthesia, including, but not limited to: 

(A) Local anesthesia as a separate procedure. 

(B) Regional block anesthesia as a separate procedure. 

(C) Trigeminal division block anesthesia as a separate procedure. 

(D) Medication for oral sedation, or therapeutic intramuscular 
(IM) drug injections, including antibiotic and injection of sedative. 

(E) Application of any type of desensitizing medicament or resin. 

(ii) Other general services including, but not limited to: 

(A) Fabrication of an athletic mouthguard. 

(B) Sleep apnea devices or splints. 

(C) Occlusion analysis. 

(D) Occlusal adjustment, tooth or restoration adjustment or 
smoothing, or odontoplasties. 

(E) Enamel microabrasion. 

(F) Dental supplies such as toothbrushes, toothpaste, floss, and 
other take home items. 

(G) Dentist's or dental hygienist's time writing or calling in 
prescriptions. 

(H) Dentist's or dental hygienist's time consulting with clients 
on the phone. 

(I) Educational supplies. 

(J) Nonmedical equipment or supplies. 

(K) Personal comfort items or services. 

(L) Provider mileage or travel costs. 

(M) Fees for no-show, canceled, or late arrival appointments. 

(N) Service charges of any type, including fees to create or copy 
charts. 

(O) Office supplies used in conjunction with an office visit. 

(P) Teeth whitening services or bleaching, or materials used in 


whitening or bleaching. 
Botox or dermal 
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WSR 23-08-081 
PERMANENT RULES 


DEPARTMENT OF REVENUE 
[Filed April 5, 2023, 8:41 a.m., effective May 6, 2023] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: The department of revenue is updating WAC 458-20-101 and 
458-20-104 to recognize 2022 legislation updates to RCW 82.32.045 to 
increase the tax registration/reporting threshold, and RCW 82.04.4451 
to increase small business tax credits. 

Citation of Rules Affected by this Order: Amending WAC 458-20-101 
Tax registration and tax reporting and 458-20-104 Small business tax 
relief based on income of business. 

Statutory Authority for Adoption: RCW 82.32.045, 82.04.4451, 
82.01.060. 

Adopted under notice filed as WSR 23-04-069 on January 30, 2023. 
Number of Sections Adopted in Order to Comply with Federal Stat- 
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New 0O, 
Amended 0, Repealed 0; or Recently Enacted State Statutes: New 0, 
Amended 1, Repealed 0. 
Number of Sections Adopted at the Request of a Nongovernmental 
Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's own Initiative: New 0, 
Amended 1, Repealed 0. 
Number of Sections Adopted in Order to Clarify, Streamline, or 
Reform Agency Procedures: New 0, Amended 1, Repealed 0. 

Number of Sections Adopted using Negotiated Rule Making: New 0, 
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed 
O; or Other Alternative Rule Making: New 0, Amended 0, Repealed 0. 
Date Adopted: April 4, 2023. 


Atif Aziz 


Rules Coordinator 


OTS-4332.1 


AMENDATORY SECTION (Amending WSR 17-22-027, filed 10/23/17, effective 
11/23/17) 


WAC 458-20-101 Tax registration and tax reporting. (1) Intro- 
duction. This rule explains tax registration and tax reporting re- 
quirements for the Washington state department of revenue (department) 
as established in RCW 82.32.030 and 82.32.045. This rule discusses who 
is required to be registered, and who must file excise tax returns. 
This rule also discusses changes in ownership requiring a new regis- 
tration, the administrative closure of taxpayer accounts, and the rev- 
ocation and reinstatement of a tax account with the department. Per- 
sons required to file tax returns should also refer to WAC 458-20-104 
(Small business tax relief based on income of business). Persons with 
certain ownership structures (e€.g., corporations, limited liability 
companies, limited partnerships, limited liability partnerships, and 
limited liability limited partnerships) must also register with the 
office of the secretary of state. 
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Persons required to obtain tax registration endorsements. Ex- 


(a) of this subsection, every person who is engag- 
activity for which the department is responsible 
for administering and/or collecting a tax or fee, must apply for and 
obtain a tax registration endorsement with the department. (See RCW 
This endorsement is printed on the face of the business 
person's business license document. The tax registration endorsement 
and valid for as long as that person continues in 
(a) When registration is not required. Registration under this 
of the following conditions are met: 


rule is not required if all 


(1) 


gross income of the business, 
der chapter 82.04 RCW 
( (€welve+theousand dolttess) ) 
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theusanddettess) ) 
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(iv) 
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authorized to administer and/or collect; 
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(c) Person. 


charter, 
cluding agency rule, 


82.04.030 and WAC 458-20-203. 


(d) 
is 
tmen 
(3) 
department mus 
the department, 


rule, 
depar 


relieve any person 


Tax account ID. The term 
the ID number used to ideni 


unl 
status by the department 
(a) Active nonreporting status requirements. 


Requirement to file tax returns. 
file tax returns and remit the appropriate 
they are placed on an "active nonreporting" 


ess 


of the requirement 


the purposes of this rule, 


has 


tax account ID" 
tify persons registered with the 


the term "busi- 

license, certificate, approval, 
permission required by law, in- 
activity. 

The term "tax registration en- 
the same meaning as the term 
registration" used in Title 82 
WAC. 


The term "person" has the meaning given in RCW 


as used in this 


Persons registered with the 
taxes to 


The department may 
t to file returns by placing the 


person in an active nonreporting stat 


tions are met: 

(1) 
ceeds of sales 
82.04.080), 
RCW (B&O tax), is ] 


The person's value of products 
(RCW 82.04.070), 


ess than ( (+ 


or gross income of the business 
from all business activities taxable under chapter 82.04 


tus if all of the following condi- 


(RCW 82.04.450), gross pro- 


(RCW 


+A) —_-Pwrenty-eightthersanddette+s—_per—yeat—o¥r 


Certified on 5/19/2023 


WSR Issue 23-08 - Permanent 


Washington State Register, Issue 23-08 WSR 23-08-081 


etessifiecatieon),—and RoW 82.44.2885 teperating—econtests—eof ehanee}) ) 
$125,000; 

(ii) The person's gross income (RCW 82.16.010) from all business 
activities taxable under chapter 82.16 RCW (public utility tax) is 
less than ( (4went;-feurtheusand dettess)) $24,000 per year; and 

(iii) The person is not required to collect or pay to the depart- 
ment retail sales tax or any other tax or fee the department is au- 
thorized to collect. 

(b) Notification of active nonreporting status. The department 
will notify those persons it places on an active nonreporting status. 
A person may request to be placed on an active nonreporting status if 
the conditions of (a) of this subsection are met. 

(c) Responsibility to notify department about change in status. 
Persons placed on an active nonreporting status by the department are 
required to timely notify the department if their business activities 
do not meet any of the conditions explained in (a) of this subsection. 
These persons will be removed from an active nonreporting status, and 
must file tax returns and remit appropriate taxes to the department, 
beginning with the first period in which they do not qualify for an 
active nonreporting status. 

(d) Obligation to file a tax return. Persons that have not been 
placed on an active nonreporting status by the department must contin- 
ue to file tax returns and remit the appropriate taxes. 

(4) (a) Example 1. Bob Brown is starting a bookkeeping service. 
Income generated from this activity is taxable under the service and 
other activities B&O tax classification. The gross income of the busi- 
ness is expected to be less than ( (4wetbvre-+heusand dettess)) $12,000 
per year. Bob's only income is earned from his bookkeeping activity. 
Due to the nature of the business activities, Bob is not required to 
pay or collect any other tax or fee which the department is authorized 
to collect. Bob has no other need to file a business license applica- 
tron? 


Bob Brown is not required to apply for and obtain a tax registra- 
tion endorsement with the department. The conditions under which a 
business person may engage in business activities without obtaining 
the tax registration endorsement have been met. However, if Bob Brown 
in some future period has gross income exceeding ( (4wetbve—theusand 
dettess)) $12,000 per year, he will be required to obtain a tax regis- 
tration endorsement. If Bob's gross income exceeds ( (fe*ey—-sisx —heu- 
Bene ee eee ee 125,000 pee year ( (tbecause 


tivities £40 tax eressifiecaticon})), he will be Required to file a 
returns and remit the appropriate taxes. 

(b) Example 2. Cindy Smith is opening a business to sell child- 
ren's books to local customers at retail. The gross proceeds of sales 
are expected to be less than ( (€wethvre—theusand dettess)) $12,000 per 
year. 

Cindy Smith must apply for and obtain a tax registration endorse- 
ment with the department. While gross income is expected to be less 
than ( (4webretheusanddettess)) $12,000 per year, Cindy Smith is re- 
quired to collect and remit retail sales tax. 

(c) Example 3. Alice Smith operates a taxicab service with an 
average gross income of ( (eighteen thousand deltess)) $18,000 per 
year. She also owns a management consulting service with an average 
gross income of ( (#+fteen +housand dettess)) $15,000 per year. Assume 
that Alice is not required to collect or pay to the department any 
other tax or fee the department is authorized to collect. Alice quali- 
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(7) Registration application. The department requires the follow- 
ing items to be provided on a business license application in order to 
obtain a tax registration endorsement: 

(a) Purpose or reason for application. 

(b) The registration endorsement (s) that are needed, including 
any information required by the respective regulating agency specific 
to the endorsement requested. 

(c) Business information which includes, but is not limited to: 

(i) Type of business entity ownership structure; 

(ii) Business activities; 

(iii) Business name and open date; 

(iv) Business contact information, including the physical and 
mailing address of the business; 

(v) Estimated gross annual income of business; 

(vi) Business identification number as follows: 

(A) Social Security number of the business owner(s) if the busi- 
ness ownership structure is a sole proprietorship or general partner- 
ship; or 
(B) Federal employer identification number (FEIN) for all other 
business ownership structures other than those listed in (c) (vi) (A) of 
this subsection including, but not limited to, corporations, limited 
liability companies, limited liability partnerships, and joint ven- 
tures; or 
(C) For those business entities that have not been issued a So- 
cial Security number or FEIN, the department may request the business 
entity provide an alternative federally issued identification number. 

(vii) Full legal name(s) and contact information of all governing 
persons of the business entities identified in (c) (vi) (B) of this sub- 
section. 

(d) All license and administrative fees due for the application 
filing and endorsements requested. 

(e) Additional information other than the items identified in 
this subsection may also be required to satisfy the specific licensing 
requirements of other agencies. 

(8) Temporary revenue registration certificate. A temporary reve- 
nue registration certificate may be issued to any person who operates 
a business of a temporary nature. 
(a) Temporary businesses, for the purposes of registration, are 
those with definite, predetermined dates of operation for no more than 
two events each year with each event lasting no longer than one month. 

(b) Each temporary registration certificate is valid for a single 
event. Persons that subsequently make sales into Washington may incur 
additional tax liability. Refer to WAC 458-20-193 (Interstate sales of 
tangible personal property) for additional information on tax report- 
ing requirements. It may be required that a tax registration endorse- 
ment be obtained, in lieu of a temporary registration certificate. See 
subsection (2) of this rule. 

(c) Temporary revenue registration certificates may be obtained 
by following registration instructions on the department's website at 
dor.wa.gov. 

(9) Display of business license document. The taxpayer is re- 

quired to display the business license document in a conspicuous place 
at the business location for which it is issued. 
(10) Multiple locations. A business license document is required 
for each place of business where a taxpayer engages in business activ- 
ities for which the department is responsible for administering and/or 
collecting a tax or fee, and any main office or principal place of 
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business from which excise tax returns are to be filed. This require- 
ment applies to locations both within and without the state of Wash- 
ington. 

(a) Place of business. For the purposes of this subsection, the 
term "place of business" means: 

(i) Any separate establishment, office, stand, cigarette vending 
machine, or other fixed location; or 

(ii) Any vessel, train, or the like, where the taxpayer solicits 
or makes sales of tangible personal property, or contracts for or ren- 
ders services in this state or otherwise transacts business with cus- 
tomers. 

(b) Multiple locations with a single excise tax return. A taxpay- 
er may report all tax liability for multiple business locations on a 
Single excise tax return, but must maintain a separate business li- 
cense document for each location. All business license documents will 
reflect the same tax account ID. 

(c) Multiple locations with separate excise tax returns. A tax- 
payer desiring to file a separate excise tax return covering a branch 
location, or a specific construction contract, may request on the 
business license application a separate department of revenue tax ac- 
count ID for each location to be reported separately. 

(d) Application required for each location. A business license 
application must be completed for each business location to obtain a 
separate business license document. 

(11) Change in ownership. When a change in ownership of a busi- 
ness occurs, the new owner must submit a business license applica- 
tion(s) to receive a new business license document for each business 
location acquired that is endorsed with the appropriate licenses nee- 
ded for the business. If the new owner has never been registered for 
business, it will be issued a new unified business identifier number. 
The previous business owner's license document must be destroyed, and 
any further use of the previous owner's tax account ID for tax purpo- 
ses is prohibited. 

(a) Change in ownership. A "change in ownership," for purposes of 
registration, occurs when, but is not limited to: 

(i) The sale of a business by one individual, firm or corporation 
to another individual, firm or corporation; 

(ii) The dissolution of a partnership; 

(iii) The withdrawal, substitution, or addition of one or more 
partners where the general partnership continues as a business organi- 
zation and the change in the partners is equal to or greater than 
( (#+£+¥)) 50 percent. For example, a general partnership currently has 
two partners and a third partner is added. The addition of one partner 
is considered a "change in ownership" for purposes of registration be- 
cause it is equal to or greater than a ( (#+f¥)) 50 percent change in 
the original number of partners; 

(iv) Incorporation of a business previously operated as a part- 
nership or sole proprietorship; 

(v) Changing from a corporation to a partnership or sole proprie- 
torship; or 

(vi) Changing from a corporation, partnership or sole proprietor- 
ship to a limited liability company or a limited liability partner- 
ship. 

(b) Situations that are not a change in ownership. For the purpo- 
ses of registration, a "change in ownership" does not occur upon: 

(i) The sale of all or part of the common stock of a corporation; 
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lic utility tax or small business B&O tax credit. 
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emption? If the taxable income for a reporting period equals or ex- 


ceeds the maximum exemption, 
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(b) 


exempt 
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Example - How is the public utility tax exemption applied? 
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turn. 
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tivities on February 
that the taxpayer is 


months of the first quarter 


in business, taxpayer's public utility gross income is ( (sever ¢heu- 
sanddeHtess)) $7,000. After deductions provided by chapter 82.16 RCW 
(Public utility tax) are computed, the total taxable amount is ( (#+ve 
theusand dettess)) $5,000. In this case, the taxpayer does not owe any 
public utility tax because the taxable amount of ( (#+ve—-theuseand deli- 
tees)) $5,000 is less than the ( (ste thevsanddetter)) $6,000 exemp- 
tion threshold for quarterly taxpayers. The fact that the taxpayer was 
in business during only two months out of the three months in the 
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no deductions available to the taxpayer, the taxable amount would have 
been ( (seven theusand dettess)) $7,000. The public utility tax would 
then have been due on the full taxable amount of ( (sever hetsanddeli- 
tesrs)) $7,000. 

(3) The small business B&O tax credit. Persons subject to the B&O 
tax may be eligible to claim a small business B&O tax credit against 
the amount of B&O tax otherwise due. The small business B&O tax credit 
operates completely independent of the public utility tax exemption 
described above in subsection (2) of this rule. RCW 82.04.4451 author- 
izes the department to create a tax credit table for use by all tax- 
payers when determining the amount of their small business B&O tax 
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period.) 
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Subtract line 2 from line 1. This is the total B&O tax allowable for the Small Business Credit. 


Find the specific tax credit table (Table 1 or Table 2) appropriate for the business activities and B&O 
taxable amounts on your excise tax return. Next, find the tax credit table which matches the reporting 
frequency assigned to the account. Then find the range of amounts which includes your total B&O tax 
due (see line three above). 


Read across to the next column. This is the amount of the Small Business Credit to be used on the 
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total of all B&O taxable amounts came from activities reported under 
RCW 82.04.255, 82.04.290 (2) (a), and 82.04.285 combined, use Table 


((+)) 2 of the small business B&O tax credit table. ( (+f *he—-*esute 


(c) Step three. Find the small business B&O tax credit table that 
matches the assigned reporting frequency, monthly, quarterly, or annu- 


(d) Step four. Find the "If (( 
Fax)) your net B&O tax is" column of the tax credit table and come 
down the column until you find the range of amounts which includes the 
total B&O tax due figure obtained from the excise tax return or multi- 
ple B&O tax credit worksheet. 
(e) Step five. Read across to the "Your ( (Sma BusinessCredit) ) 
SBC is" column. The figure shown is the amount of the small business 
B&O tax credit that can be claimed on the "Small Business B&O Tax 
Credit" line in the "Credits" section of the excise tax return. 

(6) Examples - Using the "Multiple B&O Tax Credit Worksheet" and 
the tax credit tables. 

(a) Using the "Multiple B&O Tax Credit Worksheet." Assume that 
ABC reports quarterly. This quarter, ABC reports ( (eRe—hundrecd Ainecty 
deitess)) $190 under the wholesaling classification and ( (seveRntdei-— 
tess)) $70 under the manufacturing classification for a total B&O tax 
liability of ( (#we—hundredsiskctydettesrs)) $260. ABC completes Sched- 
ule C, and determines it is entitled to a multiple activities tax 
credit (MATC) of ( (seven¢y;dettess)) $70. Using the multiple B&O tax 
credit worksheet, ABC enters ( (#we—hundred-sisctydetters)) $260 on 
line one, enters ( (seventdettess)) $70 on line two, and enters ((ene 
hundred ainetydetteass)) $190 on line three (line two subtracted from 
line one). Line three, ( (eRe—hundrecd Hinet;dettess)) $190 is the to- 
tal B&O tax. ABC will use this amount to determine whether it is eli- 
gible for a small business B&O tax credit. 

(b) Using the small business B&O tax credit tables. Assume the 
facts are the same as in the previous example in subsection (6) (a) of 
this rule. After completing the multiple B&O tax credit worksheet, ABC 
has ( (eRne—bundrecd ninety; dettess)) $190 of B&O tax liability left for 
potential application of the small business B&O tax credit. ABC does 
not have any business activity taxable under RCW 82.04.255 (real es- 
tate brokers), RCW 82.04.290 (2) (a) (service and other activities), 
( (and) ) or RCW 82.04.285 (contests of chance), so the ratio of those 
combined taxable amounts compared to the total of all B&O taxable 
amounts on the return is not ( (#+f¥)) 50 percent or greater. ABC will 
refer to Table ((+)) 2 of the quarterly small business B&O tax credit 
table to find the "If ( (¥eur—Fetat Busimess—and Cecupatieon fax)) your 
net B&O tax is" column. Following down that column, ABC finds the tax 
range of ( (efRe—Hund‘ed eichty—-siscte—ene hundred pinety—-enedoettests 
and-eemes—ever)) at least $190 but less than $195 and follows the row 
to the "Your ( (Sma Busimess—Cred+t)) SBC is" column on the right, 
which ( (shews—thet)) indicates a credit in the amount of ( (4went ;-five 
doltess—_is—avattebte)) $140. Before calculating the total amount of 
tax due for the return, ABC enters its small business B&O tax credit 


of ( (went-five dettess)) $140 in the "Credits" section of the re- 


turn. 
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For taxpayers that file electronically, the department will auto- 
matically calculate the small business credit when the taxpayer com- 
pletes the online return. 


[Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 10-23-058, § 
458-20-104, filed 11/12/10, effective 12/13/10. Statutory Authority: 
2009 c 521. WSR 10-09-050, § 458-20-104, filed 4/15/10, effective 
5/16/10. Statutory Authority: RCW 82.32.300 and 82.01.060(2). WSR 
04-14-052, § 458-20-104, filed 6/30/04, effective 7/31/04. Statutory 
Authority: RCW 82.32.300. WSR 98-16-019, § 458-20-104, filed 7/27/98, 
effective 8/27/98; WSR 97-08-050, § 458-20-104, filed 3/31/97, effec- 
tive 5/1/97; WSR 95-07-088, § 458-20-104, filed 3/17/95, effective 
4/17/95; WSR 83-07-034 (Order ET 83-17), § 458-20-104, filed 3/15/83; 
Order ET 70-3, § 458-20-104 (Rule 104), filed 5/29/70, effective 
7/1/70.) 
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WSR 23-08-082 
PERMANENT RULES 
DEPARTMENT OF 
SOCIAL AND HEALTH SERVICES 


(Economic Services Administration) 
[Filed April 5, 2023, 8:50 a.m., effective May 6, 2023] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: The department is adopting amendments to WAC 388-61-001 
How does the Family Violence Amendment affect me if I am getting TANF/ 
SFA?, to update an incorrect statutory reference for the definition of 
"family or household member." 

Citation of Rules Affected by this Order: Amending WAC 
388-61-001. 
Statutory Authority for Adoption: RCW 74.04.050, 74.04.055, 

74.04.057, 74.08.090, 74.08A.250. 

Adopted under notice filed as WSR 23-04-073 on January 30, 2023. 
Number of Sections Adopted in Order to Comply with Federal Stat- 
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New 0, 
Amended 0, Repealed 0; or Recently Enacted State Statutes: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted at the Request of a Nongovernmental 
Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's own Initiative: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, Streamline, or 
Reform Agency Procedures: New 0, Amended 1, Repealed 0. 

Number of Sections Adopted using Negotiated Rule Making: New 0, 
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed 
O; or Other Alternative Rule Making: New 0, Amended 1, Repealed 0. 
Date Adopted: April 5, 2023. 


Katherine I. Vasquez 
Rules Coordinator 


SHS-4967.1 


AMENDATORY SECTION (Amending WSR 04-21-028, filed 10/13/04, effective 
12/1/04) 


WAC 388-61-001 How does the Family Violence Amendment affect me 
if I am getting TANF/SFA? The Personal Responsibility and Work Oppor- 
tunity Reconciliation Act of 1996 (PRWORA), also known as the Welfare 
Reform Act, allowed every state to create a program addressing family 
violence for temporary assistance for needy families (TANF) recipi- 
ents. 


(1) For TANF/state funded assistance (SFA), family violence is 
when a recipient, or family member or household member has been sub- 
jected by another family member or household member as defined in RCW 
( (26.56.646427)) 7.105.010 to any of the following: 

(a) Physical acts that resulted in, or threatened to result in, 
physical injury; 

(b) Sexual abuse; 

(c) Sexual activity involving a dependent child; 
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(d) Being forced as the caretaker relative of a dependent child 
to engage in nonconsensual sexual acts or activities; 
(e) Threats of or attempts at, physical sexual abuse; 


(£) Mental abuse; 

(g) Neglect or deprivation of medical care; or 

(h) Stalking. 

(2) DSHS must: 

(a) Screen and identify adults, minor teen parents, or emancipa- 
ted teens getting TANF/SFA for a history of family violence; 

(b) Notify in writing and verbally adults, minor teen parents, or 
emancipated teens getting TANF/SFA about the Family Violence Amend- 
ment; 


(c) Maintain confidentiality as stated in RCW 74.04.060; 

(d) Refer individuals needing counseling to supportive services; 

(e) Waive WorkFirst requirements in cases where the requirements 
would make it more difficult to escape family violence, unfairly pe- 
nalize victims of family violence, or place victims at further risk of 
family violence. This may include: 

(i) Time limits for TANF/SFA recipients, for as long as necessary 
(after ( (#4+#;-¢twe)) 52 months of receiving TANF/SFA); 

(ii) Cooperation with the division of child support. 

(£) Develop specialized work activities for family violence cli- 
ents, as defined in subsection (1) of this section if participation in 
work activities would place the recipients at further risk of family 
violence. 


[Statutory Authority: RCW 74.04.050, 74.08.090, and 74.08A.010. WSR 
04-21-028, § 388-61-001, filed 10/13/04, effective 12/1/04. Statutory 
Authority: Public Law 104-193, Section 103, Subsection 408 

(a) (7) (c) (i117), HB 3901, section 103(4), RCW 74.08A.010, 74.04.050 and 
74.08.090. WSR 98-07-040, § 388-61-001, filed 3/12/98, effective 
4/12/98. Statutory Authority: RCW 74.04.050, 74.08.090 and 74.04.057. 
WSR 97-20-124, § 388-61-001, filed 10/1/97, effective 11/1/97.] 
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WSR 23-08-085 
PERMANENT RULES 


HEALTH CARE AUTHORITY 
[Filed April 5, 2023, 10:10 a.m., effective May 6, 2023] 


Effective Date of Rule: Thirty-one days after filing. 

Purpose: The health care authority (HCA) is amending WAC 
182-550-4400 to change a reference to the chemical-using pregnant 
(CUP) women program to the substance-using pregnant people (SUPP) pro- 
gram in subsection (2) (b). HCA is also amending subsection (2) (g) to 
reflect that HCA no longer denies payment for claims grouped to diag- 
nosis-related group 469 or 470. 

Citation of Rules Affected by this Order: Amending WAC 
182-550-4400. 

Statutory Authority for Adoption: RCW 41.05.021, 41.05.160. 
Adopted under notice filed as WSR 23-06-056 on February 27, 2023. 
Number of Sections Adopted in Order to Comply with Federal Stat- 
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New 0O, 
Amended 0, Repealed 0; or Recently Enacted State Statutes: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted at the Request of a Nongovernmental 
Entity: New 0, Amended 0, Repealed 0. 
Number of Sections Adopted on the Agency's own Initiative: New 0, 
Amended 0, Repealed 0. 
Number of Sections Adopted in Order to Clarify, Streamline, or 
Reform Agency Procedures: New 0, Amended 1, Repealed 0. 

Number of Sections Adopted using Negotiated Rule Making: New 0, 
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed 
O; or Other Alternative Rule Making: New 0, Amended 1, Repealed 0. 
Date Adopted: April 5, 2023. 


Wendy Barcus 
Rules Coordinator 


OTS-4326.3 


AMENDATORY SECTION (Amending WSR 21-15-128, filed 7/21/21, effective 
8/21/21) 


WAC 182-550-4400 Services—Exempt from DRG payment. (1) Inpa- 
tient services ar xempt from the diagnosis-related group (DRG) pay- 
ment method only if they qualify for payment methods specifically men- 
tioned in other sections of this chapter or in this section. 

(2) Subject to the restrictions and limitations in this section, 
the agency exempts the following services for medicaid and CHIP cli- 
ents from the DRG payment method. This policy also applies to covered 
services paid through medical care services (MCS) and any other state- 
administered program, except when otherwise indicated in this section. 
The exempt services ar 

(a) Withdrawal management 
having a withdrawal management 
perform these services. 

(b) Hospital-based intensive inpatient withdrawal management, 
medical stabilization, and drug treatment services provided to ((ehem- 


services when provided in a hospital 
provider agreement with the agency to 
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teat-using—pregrnanttcuP}— wemen _ byaeertified)) substance-using preg- 
nant people (SUPP) clients by an agency-approved hospital. These are 
medicaid program services and are not covered or funded by the agency 
through MCS or any other state-administered program. 

(c) Acute physical medicine and rehabilitation (acute PM&R) serv- 
ices. 

(d) Psychiatric services. An agency designee that arranges to pay 
a hospital directly for psychiatric services may use the agency's pay- 
ment methods or contract with the hospital to pay using different 
methods. 

(e) Chronic pain management treatment provided in a hospital ap- 
proved by the agency to provide that service. 

(f£) Administrative day services. The agency pays administrative 
days for one or more days of a hospital stay in which an acute inpa- 
tient or observation level of care is not medically necessary, anda 
lower level of care is appropriate. The administrative day rate is 
based on the statewide average daily medicaid nursing facility rate, 
which is adjusted annually. The agency may designate part of a cli- 
ent's stay to be paid an administrative day rate upon review of the 
claim or the client's medical record, or both. 

(g) Inpatient services recorded on a claim grouped by the agency 
to a DRG for which the agency has not published an all-patient DRG 
(AP-DRG) or all-patient refined DRG (APR-DRG) relative weight. The 
agency will deny payment for claims grouped to ( (BRG—469,—PRc—-442,) ) 
APR DRG 955((7)) or APR DRG 956. 

(h) Organ transplants that involve heart, intestine, kidney, liv- 
er, lung, allogeneic bone marrow, autologous bone marrow, pancreas, or 
simultaneous kidney/pancreas. The agency pays hospitals for these or- 
gan transplants using the ratio of costs-to-charges (RCC) payment 
method. The agency maintains a list of DRGs which qualify as trans- 
plants on the agency's website. 


Statutory Authority: RCW 41.05.021 and 41.05.160. WSR 21-15-128, $ 
82-550-4400, filed 7/21/21, effective 8/21/21; WSR 19-04-004, § 
82-550-4400, filed 1/23/19, effective 3/1/19; WSR 16-04-051, § 
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